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PO. Box 889, Norcross, GA 30091,(404) 449-5091 
‘To place your next rush order into immediate production— 
toll free 1-800-241-8816 
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CORPORATE KIT COMPANY 


All Material & Services Are Same Day — No Excuses. 


1-800-432-3028 


YOUR FLORIDA SUPPLIER 
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Corporate Seal Custom Printed Certificates 


Includes: FIRST ANNUAL SHARE HOLDER MINUTES DELUXE PADDED gold 
silk-screened three ring binder and slip box, printed minutes & bylaws with 
CHECKLIST, INSTRUCTIONS, and WORK SHEETS, POCKET SEAL (pocket seal fits 
in kit) 20 lithographed imprinted & numbered stock certificates on parchtext. 
Footnoted & indexed minutes with SUB CHAPTER S, IRC PLAN 1244, IRC ELEC- 
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step. 

You receive your charter number the next day. 
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We file and prepare new Articles of Incorporation. 
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YEAR-ROUND PROTECTION 
YOU CAN GIVE YOUR CLIENTS 


Its THE C T SYSTEM OF CORPORATE PROTECTION — the professional statutory 
representation service preferred by counsel for over 150,000 corporations. The 
C T SYSTEM helps you guard against lost, mishandled or forgotten service of 
process. The C T SYSTEM helps you plug up those gaps in coverage —an employee- 
agent's vacation, illness, transfer, resignation, out-of-town business trip, etc. — which 
can result in delaying the timely handling of process. And most importantly, the 
CT SYSTEM helps the corporation avoid penalties (in some cases loss of licenses 
and right to use state courts) for failure to comply with state report, tax and other 
requirements. Here’s what the C T SYSTEM gives you and your client: 


Extra! 
Special Notification Bulletins. 


Experienced C T agents are familiar with the 
details of handling service of process. C T 
agents are always there to receive and forward 
process — promptly —to the person you, as coun- 
sel, designate in advance. Should an emergency 
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depend on skilled C T agents to follow your 
specific, pre-arranged instructions. 


Separate 
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CCH State Tax Reports. 


When desired, C T will also furnish loose-leaf 
COMMERCE CLEARING HOUSE STATE 
TAX REPORTS for each of the states in which 
C T service is installed. CCH Reports contain 
complete background information on a state’s 
taxes and reports, and current information on 
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corporation as the due date of the report or tax 
requirement approaches, so important dead- 
lines are not overlooked or forgotten. 


many local, special and individual taxes. CCH 
Reports are optional. 


THE C T SYSTEM OF CORPORATE PROTECTION is furnished only under the 
direction of each corporation’s own lawyer. For a no-obligation quotation —for 
any state, the District of Columbia, Canada, Puerto Rico, the Virgin Islands, 
the Bahama Islands, Guam, Liberia or Panama—just give us a call. Or write to: 
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8751 WEST BROWARD BLVD. - PLANTATION, FLORIDA 33324 - TELEPHONE: 1-800-432-3434 
IN BROWARD COUNTY: 473-5503 - IN DADE COUNTY: 949-4837 


2 PEACHTREE STREET, N.W. - ATLANTA, GEORGIA 30383 - TELEPHONE: 1-800-241-5824 
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President's Page 


by Gerald F. Richman 


My President’s Page in the November 
1984 Florida Bar Journal, “Mr. Chief 
Justice Burger; Be Fair, Be Positive,” con- 
sisted of a reprint of a letter to the Chief 
Justice. I received an overwhelmingly favor- 
able response from the lawyers of Florida, 
many of whom asked to be apprised of the 
Chief Justice’s response. I finally—after 
sending a second letter—received a one- 
line response from the Chief Justice: 

“A response to your letters will appear in 
the forthcoming ABA Journal.” 

Reprinted below, with the permission of 
the ABA Journal, are two excerpts from 
that article, followed by my own reply on 
behalf of the lawyers of Florida. The ABA 
Journal article, incidentally, is preceded 
with the statement that: 


The questions were submitted in writing in 
advance and were subject to editing by the Chief 
justice. 

ABA Journal: In your recent American Bar 
Center dedication remarks you spoke again on 
advertising by lawyers. As you know, some 
members of the bar have commented that they 
really can’t understand why you continue to 
criticize lawyer advertising when it was the 
Supreme Court that held that there is a right to 
advertise. How would you respond to that? 

The Chief Justice: The fact that the First 
Amendment guarantees certain rights does not 
mean that men and women in a profession, as 
distinguished from trades and the marketplace, 
can or should exercise those rights to the utmost. 
I said, and I repeat, some few lawyers are not 
only exercising them to the utmost but also are 
going beyond all professional concepts and 
damaging the entire profession. Those who are 
concerned about the public image of our profes- 
sion would do well to look at some of this 
shoddy advertising. It is not just unprofessional; 
it is anti-professional. I particularly would point 
to some of the newspaper ads such as, “For a 
limited period, uncontested divorces for 
$199.95.” Or as has happened, ads including a 
coupon worth $10 or $15 for the first interview, 
as though clients were going to a supermarket to 
buy groceries. The mail I got after that speech 
shows that lawyers are overwhelmingly in agree- 
ment with the position that I took. I do not 
challenge simple, dignified announcements of a 
lawyer’s availability. 

ABA Journal: We receive letters from lawyers 


Chief Justice Burger’s Response: Catch 22 


who say that there is already plenty of criticism 
of the bar and that they don’t need additional 
public criticism from the head of the federal 
court system. The question then is asked why 
you, as chief justice, criticize the legal profession 
in public appearances. 

The Chief Justice: I do not criticize the legal 
profession. What I criticize is some shoddy 
practices of a few lawyers who are giving the 
entire profession a bad image—a false image. 
That is quite different from citicizing the profes- 
sion asa whole. Our profession is overwhelming- 
ly made up of honorable and able men and 
women. Long ago a very wise person made the 
statement that every person who loves his or her 
profession has an obligation to criticize it con- 
structively, not destructively. If my comments 
are viewed as criticism, I think they would have 
to be viewed as constructive criticism, and there 
is nothing new about that. Some of the lawyers 
you speak of had better take off their tinted 
glasses and look at reality as Roscoe Pound did 
78 years ago. 


The following is my reply to the Chief 
Justice’s response. 

Dear Mr. Chief Justice: 

First, your past quoted remarks were 
either always quoted out of context or for 
all practical purposes, were devoid of any 
qualification that you were referring only 
to a handful of “hucksters” and “liars.” 
Even if they were qualified in the original 
statements, your presumed perception of 
the reality of media reporting—as 
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evidenced by your insistence upon your 
own editing of your remarks in the ABA 
Journal article—should certainly make it 
obvious that such sensational castigations 
of lawyers by the Chief Justice of the 
United States would make the headlines. 

To what end does such “constructive 
criticism” serve if all the bar associations in 
the United States are powerless to act? 
Does it help to offer critical remarks that 
apply to an insignificant few but must 
injure the profession as a whole which— 
because of constitutional constraints as 
construed by the Court—can take no ef- 
fective action? 

I personally strongly agree that many 
ads from the comparatively few who adver- 
tise are “unprofessional.” I also believe 
that “advertising”—in other than a very 
limited and dignified manner—is unpro- 
fessional. The “Catch 22” is that the whole 
concept of professionalism is grounded 
upon the ability to establish and regulate 
professsional standards that are in the 
interests of society, e.g., the Code of Pro- 
fessional Responsibility—but in this im- 
portant area we cannot regulate and must 
instead be treated as nonprofessionals. 

If we seek to act professionally and seek 
to regulate taste in the interest of the public 
image of our profession and our own 
esteem we invite the FTC and the Depart- 
ment of Justice to point to the language in 
In Re R.M.J., 102 S.Ct. 929, that we can 
only regulate advertising that is “mislead- 
ing, fraudulent, and deceptive.” Then, 
when the Bar exercises restraint, as it must, 
we read broadbrush remarks in print that 
we are “hucksters” and “liars.” 

Although not stated in your article, it is 
true that one’s comments are not always 
accurately reported, particularly as related 
to the legal profession. Following remarks 
at an investiture in which I “railed” at 
unfair media reporting of the Furman case, 
Heath Meriwether, executive editor of the 
Miami Herald, stated on January 6, 1985: 


— 
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Asaneditor, though, I took issue with Florida 
Bar President Gerald Richman’s speech. He 
denounced the press for what he termed biased, 
incomplete reporting that made a hero out of 
Rosemary Furman. The Bar wanted Furman, a 
nonlawyer, prosecuted for the unauthorized 
practice of law. The Bar claimed Furman gave 
out bad legal advice that later cost customers 
higher legal fees to correct. I pulled Richman 
aside afterward. 

The public’s loss of confidence in the legal 
profession isn’t due to a few newsstories about 
Rosemary Furman, I told Richman. The press 
isn’t out to get lawyers. The press certainly has 


its own credibility problem. No one is going to © 


solve anything by blaming someone else. 

But after my three days in the jury box, I 
understand Richman’s frustration—and the im- 
portance of reporting the complexities of the law 
so that our readers can understand what’s 
happening at the courthouse. 

I certainly wouldn't argue that our legal 
system is perfect. But, as Judge Friedman re- 
minded me: “It’s still the best system yet devised 
in the world.” 


This problem, however, points up the 
need for either better editing or greater 
restraint with the advance knowledge that 
“constructive criticism” of lawyers from 
your high office may be construed more 
broadly than you intended or may be taken 
wholly out of context. 

As timely evidence of the advertising 
dilemma, a past president of The Florida 
Bar and past chairman of the ABA Section 
on the Economics of the Practice of Law, 
Samuel S. Smith, in his capacity as a 
member of our Bar’s Long Range Planning 
Committee, addressed our Board of 
Governors in January and urged that in- 
stead of “sticking our heads in the sand and 
ignoring advertising since we can’t meaning- 
fully regulate it, we should as a Bar assist 
and thus encourage our members to adver- 
tise in an effective manner.” His idea is 
obviously to encourage good marketing as 
well as good taste. Unfortunately, the ad 
you suggested as being particularly shoddy, 
“For a limited period, uncontested divorces 
for $199.95” is probably very effective fora 
consumer whose principal concern is price. 
Yet, if the Bar were to come forward and 
publicly emphasize that price alone is a 
poor criterion, would we not risk the raised 
eyebrows of the government’s antitrust 
lawyers? 

In a final irony, Sam Smith points out 
that because of Bar confidentiality rules the 
public is deprived of knowing the name of 
Mr. R.M.J., who probably only wanted to 
advertise his name as widely as possible to 
begin with. 

At this writing, the Board of Governors’ 
debate is not concluded so the “jury is out” 
as to whether the Bar will encourage 
advertising—or even whether it will assist 


its members in providing staff opinions to 
guide lawyer’s conduct, not as to taste, but 
as to whether proposed ads are “mislead- 
ing, fraudulent, or deceptive.” The Su- 
preme Court’s opinions and the activities 
of the F.T.C. and Justice Department have 
had an obvious “chilling” effect on the 
legal profession’s (and other professions’) 
ability and desire to act professionally in 
regulating the professions in that first 
amendment area. 

I personally favor both regulation and 
guidance to our members—but only to the 
extent clearly permitted by law. 

As to your response to why “you, as 
chief justice, criticize the legal profession in 
public appearances.” I respectfully disagree— 


at least as an obvious practical matter— 
that your past public criticism has been 
limited to the “shoddy practices of a few 
lawyers ....” I am sure that I and the 
overwhelming majority of The Florida Bar 
members would be delighted if, in the 
future, you would endeavor to insure that 
clearly is what is intended by your remarks. 
But in conclusion, and again in a vein of 
seeking constructive criticism, i.e., criti- 
cism that is intended to help rather than to 
injure, I must ask: 

Does it seem fair—or constructive—to 
criticize the profession where the critics 
themselves have made the profession as a 
whole powerless to respond meaningfully 
or correct the deficiences? BJ 


Letters 


Calhoun, Micro Computers, 
Software and Chapter 11 
October, 1984, p. 521 

Mr. Calhoun is mistaken if he believes 
placing the source code of a computer pro- 
gram in escrow would allow “access to the 
code in the event of a vendor failure.” A 
software escrow is not the panacea it has 
been made to be. I have been researching 
the topic for over a year now, and have 
drawn the conclusion that there is a very 
good chance that a software escrow will 
fail its essential purpose. 

If the software escrow agreement is trig- 
gered by (1) the bankruptcy of the escrow- 
er, (2) the appointment of a trustee, (3) or 
an assignment of assets for the benefit of its 
creditors, this violates the anti ipso facto 
provisions of the Bankruptcy Act, II 
U.S.C. 541(c). 

Under the current Bankruptcy Act, the 
filing of a bankruptcy creates an estate 
which owns all rights, whether legal or 
equitable, the debtor might have in any 
property, both tangible and intangible. Ac- 
cording to the House Report on the Bank- 
ruptcy Reform Act, this specifically in- 
cludes “rights such as copyrights, trade- 
marks, patents, and processes. . . .” This 
means that so long as the escrower debtor 
in bankruptcy retained any title at the time 
of the filing to the escrowed material, then 
it is property of the debtor's estate. 

Parties that possess property of the 
debtor can be classified as either a custo- 
dian or noncustodian. A custodian is some- 
one who is formally authorized to take 
charge of the debtor's property for the 
general benefit of the debtor's creditors. A 
noncustodian is anyone else possessing the 
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debtor's property. Noncustodians would 
be bailees, pledgees, escrowees, and even a 
co-owner. The custodian is prohibited 
from transferring any property of the 
debtor in bankruptcy to any party other 
than the trustee by I 1 U.S.C. 543. The non- 
custodian is similarly restricted by 11 
U.S.C. 542(a). Both must turn any proper- 
ty they have, except insignificant or value- 
less property, over to the trustee. 

If either would refuse to turn the escrow 
material over to the trustee and/or releases 
it to the escrow beneficiary, he or she would 
face contempt of court proceedings and be 
liable for damages for diminishing the 
value of the estate. 

Even if the bankrupt remains in business, 
the escrow beneficiary is not home free. 
The trustee, with the court's permission, 
under II U.S.C. 365(a) may assume or 
reject any executory contract. Simplistical- 
ly an executory contract is a contract “on 
which the performance remains due to 
some extent from both sides.” 

Besides rejecting the escrow agreement 
as executory, the trustee can also lease, sell, 
or otherwise use the assets of the debtor in 
bankruptcy in a manner which is opposed 
to the interest of the escrow beneficiary. 

Finally if the escrowee owns outright its 
copy of the escrowed material and it goes 
bankrupt, then the bankruptcy trustee may 
be able to terminate any executory contract 
to keep the material secret and sell the 
source code and documentation on the 
open market to the highest bidder free and 
clear of any promise to the escrower to hold 
the material secret. 


L. J. KUTTEN 
St. Louis 


x, 


Executive Directions 
Communications Audit Will Seek Reasons for Public’s 
Attitude Toward Legal Profession 


by John F. Harkness, Jr. 


Over the past few years the legal profes- 
sion has taken some hard verbal jabs to the 
chin by consumers and by media. It has 
been a disheartening experience for lawyers 
who know themselves to be honorable, 
competent and hard-working. We also 
know the legal profession to be action- 
oriented—championing the cause of the 
client at the courthouse, arbitrating, nego- 
tiating, settling, compromising and general- 
ly disposing of our clients’ problems and 
disputes. Our daily experiences have 
formed within us an integral understanding 
of the legal system, its vital role in the 
functioning of our democracy. “Liberty 
and justice for all” expresses an ideal for 
the profession that transcends the patri- 
otism expressed in the pledge of allegiance; 
it is a force that motivates every righteous 
practitioner, beckoning him or her to excel- 
lence, to service, to sacrifice. 

So why is our justice system and the legal 
profession so often maligned, held up to 
ridicule, unjustly and uncharitably criti- 
cized at times? 

The answers are not easy to plumb. The 
slander on the profession is taken close to 
the heart. Sure, clients have suffered the 
rudeness of some lawyers—calls not re- 
turned, communication not open and full, 
etc. Yes, there are some lawyers whose 
ethical standards and motivations are less 
than 99.9 percent pure. But not by any 
stretch of the imagination can the profes- 
sion, the lawyer population be accurately 
and justly characterized by broad, sweep- 
ing generalizations based on the errant 
activities of what we know to bea relatively 
few. 

We in the profession also know, because 
we live and breathe our profession 24 hours 
a day, that lawyers exist to serve the public 
good—the citizen, the consumer. The pro- 
fession, through the workings of The 
Florida Bar has the mandate “to inculcate 
in its members the principle of duty and 
service to the public, to improve the ad- 
ministration of justice. . . .” The legal 
profession in Florida has shouldered honor- 


ably and effectively the burden of policing 
its ranks in an effort to protect citizens 
from harm. The profession has shouldered 
the burden of protecting consumers from 
unauthorized practitioners of the law, pro- 
vided thousands of hours of. pro bono 
service to persons in need, and even made 
restitution through the Clients’ Security 
Fund for the wrong-doing of fellow 
lawyers. 

So why is the legal profession charac- 
terized as self-protecting and self- 
interested, when we know those charges to 
be untrue? 

The answer to that is short—the Bar just 
doesn’t know why. And that is why The 
Florida Bar is commissioning a study—a 
communications audit—to be performed 
by Hill and Knowlton public relations 
firm. Hill and Knowlton is the pioneer in 
legal profession public relations and has 
extensive experience. The research will go 
beyond discerning what basic attitudes 
exist; it will delve into why those attitudes 
exist, on what information and from what 
sources are beliefs about the profession 
based. The researchers will conduct in- 
depth interviews with Board of Governors 
members, staff, attorneys, media represen- 
tatives, consumers, government and 
opinion leaders, law students and others. 


Techniques go beyond polling procedures 
and include focus group interviews. In 
many respects it will be a generic study. 

There is an intricate web spun by the 
interactica of goals, policy setting, imple- 
mentation of programs, information dis- 
semination and the public’s reception of 
the message and its interpretatien and then 
forming its own conclusions. Sometimes it 
takes a “third party” to allow us to under- 
stand the dynamics so we can untangle the 
web and build an effective communications 
network. 

The research will be completed by June. 
But then what? The Board of Governors, in 
commissioning the study, was strongly 
adamant that a study for its own sake 
would not only bea waste, but the implica- 
tion was it would be unconscionable given 
the general milieu in which the profession 
now finds itself. The study will include 
specific recommendations for action. 

The immediate goal of the communica- 
tions audit is to discover what we have 
done correctly, what we must do to im- 
prove our efforts, and provide the impetus 
to change those things that can be changed 
for the benefit of the profession and the 
profession’s relations with the public. 

We already know that we must begin a 
dialogue with the public and special groups. 
The regional public consultations by the 
Special Commission on Access to the Legal 
System is one recent example of an attempt 
to listen. The open symposia on children’s 
rights and medical] malpractice at the Mid- 
year Meeting in Miami were steps in the 
right direction. The Bar must shoulder its 
fair share of the burden of change and 
adaptation gracefully, but the entire burden 
is one of shared responsibility with law- 
makers, government agencies, judiciary, 
citizens and the media. 

The Bar has always had a commitment 
to excellence, but all too often has not 
demonstrated that commitment convin- 
cingly to the public. 

The road to travel is long and arduous, 
but the journey has begun. BJ 
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Cable Television 


by Robert E. Riggs 


an state and local gov- 

ernments prohibit or restrict 

indecent programming on 
cable television? In cases thus far decided 
the answer has been “No.™! The issue is not 
going away, however. The State of Utah is 
now litigating a 1983 cable indecency stat- 
ute in federal district court in Community 
Television of Utah, Inc. v. Wilkinson, 
Case No. C-83-0551 A(D. Utah 1983) and 
Miami, Florida, has a similar case on 
appeal to the Eleventh Circuit in Ferre v. 
Cruz, No. 83-5588 (11th Cir. 1983). 

The central question is the right to 
regulate programming that is “indecent” 
(generally identified with offensive depic- 
tions of sex or excretory functions) but yet 
not obscene. No one has seriously chal- 
lenged the right of governments to regulate 
cablecasts that are obscene. If material can 
be found obscene under Miller v. Cali- 
fornia, 413 U.S. 15 (1973), it is not pro- 


tected by the first amendment speech 
guarantee. The Miller test is very exacting. 
The material must appeal to the prurient 
interest in sex (not be merely rude or 
vulgar) as determined by the average person 
applying local community standards; it 
must be patently offensive; and, taken as a 
whole, it must lack serious literary, artistic, 
political or scientific value. This rule per- 
mits governments to restrict hard core 
pornography but little else. 

When laws seek to regulate sexual depic- 
tions that are merely indecent, the constitu- 
tional question is cloudier. In some circum- 
stances courts have permitted regulation of 
sexually oriented expression that does not 
meet the obscenity standard. Detroit, for 
instance, was permitted in Young v. Ameri- 
can Mini Theatres, 427 U.S. 50 (1976), to 
apply more restrictive zoning rules to 
“adult” movie theaters than to other 
theaters, without proof that the movies 


were obscene. A New York ban on child 
pornography was upheld without a show- 
ing of obscenity in New York v. Ferber, 458 
U.S. 747 (1982). The Court has also sus- 
tained rules designed to restrict access by 
children to indecent material.” 

Federal regulation of broadcasting, in 
particular, has gone much further than the 
first amendment would allow if Miller were 
the only law on the subject. Federal law 
flatly prohibits the utterance of “any ob- 
scene, indecent, or profane language by 
means of radio communication.” In addi- 
tion the Federal Communications Commis- 
sion has consistently interpreted its statu- 
tory mandate to promote the “public 
interest” as authority to take indecent 
programming into account when deciding 
licensing and other questions affecting its 
stewardship of the airwaves. Several FCC 
decisions during the 1960s and 1970s penal- 
ized radio stations for broadcasting lan- 
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guage described variously as in poor taste, 
offcolor, coarse and vulgar, of indecent 
double meaning, or obscene as to children.* 
Little if any of the material would have 
been found obscene under Miller or its 
predecessor, Roth v. United States, 354 
U.S. 476 (1957). Moreover, in FCC v. 
Pacifica Foundation, 438 U.S. 726 (1978), 
the U.S. Supreme Court upheld the Com- 
mission’s censure of a radio station for 
broadcasting George Carlin’s “Filthy 
Words” monologue during daytime hours 
when children might be in the audience, 
and in doing so explicitly held that indecent 
broadcasts could be regulated without a 
finding of obscenity. 

If Miller does not describe the fuli extent 
of government authority to regulate in- 
decent expression, the contours of per- 
missible regulation are far from clear. The 
U.S. Supreme Court has given first amend- 
ment protection to offensive expression in 
a number of settings, including, for ex- 
ample, nude dancing,® outdoor exhibition 
of motion pictures containing nudity.” dis- 
playing a jacket emblazoned with the slogan 
“F the Draft,”* and sending contra- 
ceptive advertisements through the mail.? 
The law relating to cable indecency is even 
less certain because the Supreme Court has 
not yet spoken on that subject, and the 
Court has repeatedly said that laws must be 
tailored to fit the peculiar characteristics of 
each medium. 

At the present time state and local; 
rather than national, regulation is the focus 
of cable indecency litigation. The FCC in 
47 C.F.R. §76.215, 76.5 rules against trans- 
mission of “obscene or indecent” mate- 
rial on cable channels “subject to the 
exclusive control of the cable operator.” 
This rule has never been challenged in 
court or enforced against any cable 
operator. A number of local regulations 
have been challenged, however, and this is 
the setting where the first amendment 
issues are being litigated.!! 

In the three cases thus far adjudicated, '? 
lower federal courts have frustrated local 
regulation of indecent cable programming 
on the premise that Miller sets the limit on 
permissible regulation of offensive program 
content. This premise can be true only if 
cable can be distinguished from the con- 
texts in which the Supreme Court has 
permitted more extensive regulation in 
other media. Some of the contexts can be 
readily distinguished, but the cases dealing 
with indecent broadcasts and, more general- 
ly, the protection of children from exposure 
to sexually oriented matter may very well 
be relevant. 
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The Broadcasting Analogy 

Broadcasting has traditionally received 
less first amendment protection than other 
media, and one frequently cited reason is 
spectrum scarcity.'? Spectrum scarcity is a 
physical fact in the sense that broadcast 
frequencies are limited, and two or more 
simultaneous broadcasts on the same fre- 
quency will interfere with one another. 
Conceivably the courts could resolve con- 
flicting claims on the basis of prior appro- 
priation or some other theory of acquired 
property rights, but governmental alloca- 
tion of frequencies is a reasonable means of 
dealing with scarcity and probably the 
most efficient. 


The law relating to cable indecency 
is even less certain because 
the Supreme Court has not yet 
spoken on that subject and has 
repeatedly said laws must be 
tailored to the peculiar 
characteristics of each medium 


The scarcity argument is applicable to 
content regulation as well as frequency 
allocation, particularly when diversity of 
viewpoint is the objective. Without govern- 
mental encouragement of diversity, the 
privileged few who receive broadcasting 
licenses might engage in private censorship 
of disfavored viewpoints.'* Government 
censorship, however, has a much more 
tenuous relationship with spectrum scar- 
city. Rules that promote diversity help 
offset the limits imposed by spectrum scar- 
city upon the number and variety of 
speakers. Censorship, on the contrary, rein- 
forces those limits. The most that can be 
said for censorship is that radio frequencies, 
as a scarce resource, should be used in a 
way that best serves the public interest. If 
offensive material may be broadcast at will, 
the usefulness of radio and television to 
large segments of the potential listening 
and viewing audience is substantially 
reduced.!5 

Assuming spectrum scarcity continues 
to have constitutional significance for broad- 
casting, does it have any relevance for 


cable? In Home Box Office, Inc. v. FCC, 
567 F.2d 9 (D.C. Cir. 1976), cert. den., 434 
U.S. 829 (1977), the District of Columbia 
Circuit Court held that it did not. With 
more than 35 channels then available on a 
single cable, and a future prospect of 
virtually unlimited channel capacity, the 
factual predicate for applying the scarcity 
doctrine to cable was nonexistent. The 
court recognized that most areas are served 
by only a single cable system, but it explicit- 
ly rejected “scarcity which is the result 
solely of economic conditions” as a justifi- 
cation for “even limited government intru- 
sion” upon the first amendment rights of 
cable. 

In Community Communications Co. v. 
City of Boulder, 660 F.2d 1370 (10th Cir. 
1981), the Tenth Circuit, however, has 
endorsed a concept of “medium scarcity” 
as a cable analogue to spectrum scarcity. 
Under this theory, government regulation 
of cable television is warranted precisely 
because the number of cable companies 
serving a particular area is severely limited 
by economic considerations. From the stand- 
point of any consumer, control over cable 
lines is more concentrated than control of 
broadcast frequencies. If the evil springs 
from concentration of control inherent in 
the medium, as the scarcity doctrine im- 
plies, the consequences of cable medium 
scarcity ought not to differ significantly 
from broadcast spectrum scarcity. 

The courts have also advanced a “public 
trust” rationale for regulation of broad- 
casting. Because a broadcaster receives 
“the free and exclusive use of a limited and 
valuable part of the public domain,” he 
holds his broadcast license as “a public 
trust subject to termination for breach of 
duty” to the public'® Does this reasoning 
apply to cable television? The Tenth Circuit 
thought that it did, at least with respect to 
local government franchising.'’ If cables 
are used, the cables must ordinarily be laid 
under or along public rights of way. Thus, 
cable television, like broadcasting, requires 
the use of a “limited and valuable part of 
the public domain,” and a grant of a street 
use franchise permits even more exclusive 
access to the cable audience than does a 
radio or broadcasting license. This, coupled 
with the tradition of governmental regula- 
tion of cable television, led the Tenth 
Circuit to conclude that “government must 
have some authority . . . to see to it that 
optimum use is made of the cable medium 
in the public interest.”!8 

A third rationale for stricter regulation 
of broadcasting stems from FCC v. Pacifica 
Foundation, 438 U.S. 726, 748 (1978), 


res 


where Justice Stevens cited broadcasting’s 
“uniquely pervasive presence in the lives of 
all Americans” as a reason for according it 
less first amendment protection than news- 
papers. His special concern was the capacity 
of broadcasting to intrude upon the privacy 
of the home with uninvited, unexpected, 
and unwanted program material of a patent- 
ly offensive nature. 

If broadcasting is more intrusive than 
the print media, is the same also true of 
cable? Its impact upon the viewer is indis- 
tinguishable, but differences in the mode of 
delivery may have implications for intrusive- 
ness that rise to constitutional proportions. 
With the purchase of a television set and 
the decision to tune in a particular channel, 
the choices of the broadcast television 
viewer are essentially exhausted. He re- 
ceives what the networks or the local 
station choose to send. For the cable viewer 
other choices are possible. He must sub- 
scribe and pay a regular fee for the basic 
service; he can pay an additional fee for 
additional pay channels (where the “adult” 
programming is usually found); and in 
some systems he may pay to view a particu- 
lar program. At some point in this in- 
creased range of choice, a court could no 
longer say that the material was an unex- 
pected, uninvited, and unwelcomed intru- 
sion upon the privacy of unwilling adult 
viewers. 

But all points along the spectrum of 
choice do not have identical implications 
for privacy. Subscription to the basic service 
differs little from the decision to buy a 
television set. The cable viewer subscribes 
to a potpourri of offerings over which he 
has no more control than the broadcast 
television viewer. At the other end of the 
spectrum, no aspect of privacy can be 
affronted when the viewer pays to receive a 
particular program. Pay channels also give 
the subscriber a good deal of control over 
what he receives, especially if each such 
channel transmits homogeneous material. 
Asubscriber who pays extra for the Playboy 
channel knows what he is getting and can 
scarcely claim offense at what he sees. A 
closer case is a pay channel like Home Box 
Office which provides feature films that are 
not homogeneous with respect to the “inde- 
cency” of their content. A person may 
avoid HBO’s sexually oriented material by 
not subscribing, but, like the decision not 
to take the basic service, he thereby loses 
access to other materials he might very 
much wish to view. 

If cable were broadcasting, the courts 
would be forced to choose between protect- 
ing unwilling viewers from indecent pro- 


gramming or denying willing viewers ac- 
cess to the material. But cable has additional 
capabilities for packaging, labeling, and 
distributing its product. It could, for 
example, segregate the indecent material 
from the rest on separately purchased, 
clearly-labeled, homogeneous adult chan- 
nels. While HBO might have to organize its 
programming differently, anything it cur- 
rently may transmit would remain available 
to viewers. A law requiring such segre- 
gation might well be regarded as narrowly 
tailored to serve the compelling interest of 
privacy in the home, and thus pass first 
amendment scrutiny. 


Protection of Children 

Broadcasting’s unique accessibility to 
children is another reason given by the 
Court for upholding the FCC action in 
Pacifica. The protection of children as a 
rationale for limiting first amendment 
rights has not been confined to the broad- 
cast media, however, and arguments raised 
in nonbroadcast situations may also be 
relevant to cable. 

Asa general proposition, “society’s right 
to adopt more stringent controls on com- 


municative materials available to youths 
than on those available to adults,” is well 
established.'® In Ginsberg v. New York, 
390 U.S. 629 (1968), the Court sustained a 
criminal conviction for selling to a minor 
some “girlie” magazines that admittedly 
were not obscene as to adults, but met the 
tests of prurient appeal, patent offensive- 
ness, and lack of social value as applied to 
children. In Pacifica the Court permitted 
the FCC to penalize indecency, defined 
simply as “noncomformance with accepted 
standards of morality,” in order to protect 
children in the potential audience.”° 

On the other hand, Jacksonville’s ban on 
drive-in movies containing nudity visible 
from the street was found unconstitu- 
tionally overbroad because “all nudity can- 
not be deemed obscene even as to minors. ”?! 
And more than a quarter century ago a 
unanimous Court insisted, in Butler v. 
Michigan, 352 U.S. 380, 383 (1957), that 
government may not “reduce the adult 
population . . . to reading only what is fit 
for children.” Such cases suggest signifi- 
cant limits on the child protection rationale— 
that statutes must be carefully tailored to 
serve the objective and must not place 
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undue burdens upon the first amendment 
rights of the adult population. 

The Court in Pacifica attempted to dis- 
tinguish the facts of Butler from the FCC 
restriction on George Carlin’s monologue 
by pointing out that the material might still 
be made available to adults through other 
media and even on radio after 10:30 p.m.” 
Perhaps more important, the Michigan law 
in Butler imposed a ban on material whose 
distribution to children or adults could be 
controlled by the seller. This is in marked 
contrast to the broadcast media where, as 
Justice Powell pointed out in his Pacifica 
concurrence, “{S]Juch a physical separation 
of the audience cannot be accomplished” 
because both adults and children are likely 
to be in the audience.?3 “This,” he noted, “is 
one of the distinctions between the broad- 
cast and other media . . . justifying a 
different treatment of the broadcast media 
for First Amendment purposes.”°4 In the 
special circumstances of Pacifica the Court 
by a bare majority placed the protection of 
children above the limited FCC intrusion 
upon the first amendment interests of 
adults. 

Pacifica does not necessarily dictate the 
same outcome for cable television, since 
cable has capabilities for at least partial 
separation of audiences. Lock boxes, while 
far from foolproof, provide some separa- 
tion of audiences, although control shifts 
from the operator to the household. Pay- 
per-view systems can also offer some separa- 
tion since children are less likely to have 
funds to pay for a TV movie than are 
adults. Cable has a further capability of 
confining erotic and other indecent matter 
to separate channels clearly designated as 
to content. If such channels are pay chan- 
nels, the company has reasonable as- 
surance that the service is desired by some 
adult in the household who is willing to pay 
for it. This controls the distribution of 
whole channels at the point of sale. Like 

broadcast television, cable also has the 
capacity to assist parents in controlling 
their chiidren’s viewing by late night 
scheduling, advance notice of sexually ex- 
plicit material, and published program 
guides. Since cable has these various capa- 
bilities for partial audience separation, it 
might well be required to use them without 
raising the same first amendment doubts as 
a total ban on indecent cablecasts. 


Conclusion 

Can indecency on the cable be regulated? 
Based on decisions in other media con- 
texts, the answer should be “yes” if the rules 
are carefully drawn to support govern- 
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mental interests in protecting the welfare of 
children and privacy of the home. The case 
for regulation is strengthened by cable’s 
position as a local monopoly and its de- 
pendence upon the grant of a franchise to 
use a public right-of-way. 

The constitutional problems associated 
with regulating cable are in fact less in- 
tractable than those raised by indecency in 
the broadcast media. With broadcasting 
the only manipulable variable (other than 
the program material, which can be varied 
infinitely) is time of day. Cable, however, 
has the capacity to segregate its offerings so 
that potentially offensive materials will be 
purchased only by a willing adult in each 
household. If indecent matter is restricted 
to late night viewing on specially desig- 
nated adult pay channels, the likelihood of 
perverting children or offending unwary 
adults is reduced to a minimum. Yet any 
adult determined to have the material in his 
home is permitted to do so. 

Cable television is unique in its own 
right, but its special characteristics support 
no compelling argument for total im- 
munity from government efforts to restrict 
the transmission of indecent material. With 
a precise and narrow definition of inde- 
cency, tailored to the protection of children 
and privacy in the home, a regulation 
confining such material to homogeneous, 
separately purchased channels and to late 
night hours may well withstand a first 
amendment challenge. BJ 
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(quoting Erznoznik v. Jacksonville, 422 U.S. 
305, 212 (1975)). 

740. 

2! Erznoznik v. Jacksonville, 422 U.S. at 213. 

22438 U.S. at 750, n.28. 

33Jd., at 758. 

at 759. 
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Imagine: 
Youre about erect 
spectacular new office tower. 


Theres hitch 
eres one nitcn. 
The site for the monumental new office building seemed Whether your project is an office building that's 
perfect. Except for one thing. The company preferred stretching skyward, or a single-family home that's sitting 


not to have a train running through the lobby. pretty, call Commonwealth. Our service really can 
But a railroad held a right of way across the make a difference. 


property, and train tracks were scattered over part of We turn obstacles into opportunities. 
an otherwise picturesque scene. 


Then a number of other problems crept up, and 
they threatened to shatter everything. 

They didn't. Because Commonwealth worked with 
counsel and representatives from the railroad, the city 
and the company to keep things on track. td COMMONWEALTH LAND”* 

The result: The right of way, the train tracks, TITLE INSURANCE COMPANY 
and all the other complications were cleared. And the 


For information regarding Commonwealth agency 
representation, contact: 


ud A Reliance Group Hoidings Company 
building— instead of the 5 o'clock express—arrived right 126 E. Lucerne Circle * Orlando, FL 32801 
on schedule. (305) 425-6121 * (FLA WATS) (800) 432-8518 
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Relief from Final 
Old 
and New Approach 


he Florida practitioner who 

sought to obtain relief from 

a final judgment has tradi- 
tionally been required to fit his cause of 
action into one of two legal theories. If the 
judgment was less than a year old, he could 
proceed by motion under Rule 1.540(b) 
based upon the following reasons set forth 
in the rule: 

© Mistake, inadvertence, surprise or ex- 
cusable neglect; 

e@ Newly discovered evidence which by 
due diligence could not have been dis- 
covered in time to move for a new trial or 
rehearing; 

e Fraud (whether heretofore de- 
nominated intrinsic or extrinsic), misrepre- 
sentation or other misconduct of an adverse 
party; 

e The judgment or decree is void; 

e The judgment or decree has been 
satisfied, released or discharged or a prior 
judgment or decree upon which it is based 
has been reversed or otherwise vacated or it 
is no longer equitable that the judgment or 
decree should have prospective application. 

If, however, the judgment was more than 
a year old, the practitioner would file an 
independent action authorized under the 
language contained in the last sentence of 
Rule 1.540(b) which reads: 


by Ray Shaw 


This rule does not limit the power of a court to 
entertain an independent action, to relieve a 
party from a judgment, decree, order or pro- 
ceeding, or to set aside a judgment or decree for 
fraud upon the court. 


Until recently, the Florida courts have 
uniformly interpreted the above language 
to give rise to a cause of action only if the 
facts alleged in the complaint would consti- 
tute fraud on the court. Alexander v. First 
National Bank, 275 So.2d 272 (Fla. 4th 
DCA 1973); Truitt v. Truitt, 383 So.2d 276 
(Fla. Sth DCA 1980); Erhardt v. Erhardt, 
362 So.2d 70 (Fla. 2d DCA 1978); and 
Kimbrough v. McCrannie, 325 So.2d 70 
(Fla. Ist DCA 1976). 

The federal practitioner, on the other 
hand, in addition to the legal theory set 
forth above, could institute an independent 
action seeking relief from a final judgment 
based upon extrinsic fraud between the 
parties. Cuthill v. Ortman- Miller Machine 
Company, 216 F.2d 366 (7th Cir. 1954). 

Since the Florida rule is substantially the 
same as the federal rule, the differing court 
interpretations of the same language have 
been questioned in the Florida courts on 
many occasions. This article discusses the 
methods of seeking relief from a final 
judgment which is more than a year old 
based upon the grounds of extrinsic fraud 
between the parties. 


The Traditional Approach 

In any attempt to obtain relief from a 
final judgment, it is initially necessary to 
distinguish between extrinsic and intrinsic 
fraud. This distinction is important because 
only extrinsic fraud may constitute fraud 
on the court. DeClaire v. Yohanan, —— 
So.2d —_, 9 FLW 211 (Fla. 1984). The 
Florida Supreme Court has defined both of 
these terms in previous decisions. 

Extrinsic fraud has been defined as the: 

Prevention of an unsuccessful party (from) 
presenting his case, by fraud or deception prac- 
ticed by his adversaries; keeping the opponent 
away from court; falsely promising a compro- 
mise; ignorance of the adversary about the 
existence of the suit or the acts of the plaintiff; 
fraudulent representation of a party without his 
consent and connivance in his defeat; and so on. 
Fair v. Tampa Electric Company, 27 So.2d 514, 
515 (1946). 

On the other hand, intrinsic fraud 

applied if: 


A judgment was obtained upon false testi- 
mony ora fraudulent instrument and the parties 
were heard, the evidence submitted to and 
received consideration by the court, then it may 
be said that the matter has been actually tried, or 
it was so in issue that it might have been tried and 
the parties are estopped to set up an intrinsic or 
direct fraud to vitiate the judgment, because the 
judgment is the highest evidence and cannot be 
contradicted by the parties to it. Johnson v. 
Wells, 72 Fla. 290, 299, 73 So. 188, 191 (1916). 
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Prior to the enactment of Rule 1.540, 
there was no effective way to obtain relief 
from a judgment obtained by intrinsic 
fraud. The writs coram nobis and audita 
querela were available prior to adoption of 
the rule, but for practical purposes, these 
writs, because of their requirements, were 
not available for relief.! With the enactment 
of Rule 1.540(b)(3), intrinsic fraud could 
serve as a basis for relief, but only if the 
judgment was less than a year old. 


Even though the enactment of the rule 
was an improvement in the law, the practi- 
cal considerations involved in attempting 
to obtain relief from a more than a year old 
judgment continued because of the court’s 
insistence that the only grounds for this 
action was fraud upon the court. The 
analytical problem concerns the interpreta- 
tion of the last sentence in Rule 1.540(b). 
The exact language of this rule was set 
forth above. 


The federal courts have had very little 
difficulty with the interpretation of the 
identical language of Federal Rule 60(b). 
The federal cases which have construed this 
rule have held that any extrinsic fraud, not 


merely fraud on the court, may serve as a 
basis for an independent action.2 

The federal courts have interpreted fraud 
on the court as a specific type of extrinsic 
fraud, but not the only type. In Greater 
Boston Television Corporation v. FCC, 
463 F.2d 268, 279 (D.C. Cir. 1971), the 
court clearly pointed out this distinction 
and stated: 
Historically there was an independent equity 
action to restrain enforcement of a judgment to 
avoid unconscionable injustice with “fraud on 
the court” being the best known but not the 
exclusive ground for relief. Rule 60 expressly 
provides that it does not eliminate an “inde- 
pendent” action in the district court either “to set 
aside a judgment for fraud upon the court” or “to 
relieve a party from a judgment” on other 
grounds.? 


Florida’s New 

On June 7, 1983, the Third District 
Court of Appeal, in the case of Brown v. 
Brown, 432 So.2d 704 (Fla. 3d DCA 1983), 
and on January 13, 1984, the Second 
District Court of Appeal in the case of 
Wescott v. Wescott, 444 So.2d 495 (Fla. 2d 
DCA 1984), receded from their previous 
holdings and affirmatively held that Rule 
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Medical Evaluation for Trial Lawyers 
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Many lawyers presently rely on computer services and/or past cases to determine compensation 


1.540(b) permits an independent action for 
relief from a judgment more than a year old 
based upon allegations of extrinsic fraud, 
in addition to an independent action to set 
aside the judgment based upon fraud upon 
the court. 

The Brown court engaged in a lengthy 
and scholarly analysis of the language of 
the Florida and federal rule and court. 
interpretation of both, and reached a con- 
clusion which is a departure from previous 
court interpretation of Florida’s counter- 
part to Federal Rule 60(b). The Wescott 
court, after citing Brown, agreed with its 
interpretation of the language of the rule 
but reached an opposite result based upon 
the particular facts of the situation. 

Factually Brown involved a foreclosure 
of a mortgage given as part of a judicially 
approved property settlement agreement. 
The property settlement agreement was 
allegedly based upon fraudulent induce- 
ment. The Brown court held that this was 
extrinsic fraud (but not fraud upon the 
court) and would serve as a basis for an 
independent action. Wescott involved alle- 
gations of perjured testimony given at a 
final dissolution of marriage hearing. The 
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court, after noting the traditional concept 
of intrinsic fraud, concluded that this action 
was intrinsic fraud and that since the 
judgment was more than a year old could 
not serve as a basis for independent action.‘ 


Superimposed upon both the Brown and 
Wescott decision is the Florida Supreme 
Court’s recent decision in DeClaire. In 
DeClaire the wife alleged that the husband 
had filed a false financial affidavit with the 


trial court. The Fourth District Court of 


Appeal held that this action constituted 
fraud on the.court and set aside the final 
judgment. Yohanan v. DeClaire, 421 So.2d. 
551 (Fla. 4th DCA 1982). The specific and 
limited holding in the De Claire case is that 
the facts do not constitute extrinsic fraud 
based upon the traditional definitions of 
extrinsic and intrinsic fraud. Since DeClaire 
held that only extrinsic fraud can con- 
stitute fraud upon the court, the Florida 
Supreme Court concluded that the inde- 
pendent action was not proper. 


’ While this holding is certainly consistent 
with the court’s previous definition of 
extrinsic and intrinsic fraud, the broader 
question as whether the DeClaire decision 
has called into question the Brown and 
Wescott interpretation of the rule allowing 
an independent action to be based upon 
extrinsic fraud.and not just fraud upon the 
court. 

The DeClaire case cited and commented 
upon the Brown decision in two portions of 
its opinion: 

In Brown, the district court found that Rule 
1.540(b) “permits an independent action.to be 
relieved from a judgment upon allegations of 
extrinsic.fraud or an independent action to set 
aside a judgment upon allegations of fraud upon 

-the court.” 422 'So.2d at 714. The Brown court 
then determined that, although the wife’s allega- 
tions did not show fraud upon the court, the 
allegations did establish extrinsic fraud. which 
would allow relief outside the one year limitation 
period. 

The Brown decision and the Fourth District’s 


decision in the instant case raise a major public - 


policy question relating to how final judgments 
may be attacked and set aside. Public policy has 
always favored the termination of litigation after 
a party has had an opportunity fora trial and an 
‘appeal of the trial court’s judgment. Conse- 
. quently, the grounds upon which a final judg- 
ment may be:set aside other than by appeal, are 
limited in order to allow the parties and the 
public to rely on duly entered final judgments. 
We also disapprove the Third. District’s deci- 
sion in Brown to the extent that it conflicts with 
our decision in the instant case.° 


The question which remains‘ to be 
answered is whether DeClaire’s disap- 
‘proval of Brown was based on Brown’s 
factual holding or its interpretation of the 
language of the rule. It would appear from 


a close reading of the DeClaire decision 
that the court was disapproving of Brown 
only on its factual holding that the specific 
acts alleged constituted extrinsic as opposed 
to intrinsic fraud. 

This conclusion can be supported by the 
language of DeClaire in which the term 
extrinsic fraud was referred to in three 
separate portions of the court’s opinion: 

At the outset we must distinguish between 
extrinsic fraud and intrinsic fraid because only 
extrinsic fraud may constitute fraud.on the 
court.. Extrinsic fraud involves conduct which is 
collateral to the issues tried in.a case. 

‘The rule does change the existing definitions 
of intrinsic and extrinsic fraud or change the 


type of conduct which constitutes fraud on the 
court. 


It appears the Florida Supreme 
Court is consistent with the federal 
court interpretation that fraud 
upon the court is a specific and 
more limited type of extrinsic fraud 


Determining the conduct that constitutes in- 
trinsic fraud, which requires an action under the 
rule within one year of the entry. of a final 
judgment,.and the conduct that constitutes ex- 


_trinsic fraud, for which an action may be brought 


at any time, is the critical issue in the instant 
case.’ 

Based upon the court’s use of the term 
extrinsic fraud and fraud upon the court as 
terms defining two separate. concepts, it 
would appear as though the Florida 
Supreme Court is consistent with the feder- 
al court interpretation that fraud upon the 
court is a specific and more limited type of 


extrinsic fraud. If this interpretation is 


correct, the Brown and Wescott decisions 
relating to the proper interpretation of 
Rule 1.540(b) should remain intact and be 
good law in Florida. 


Time Limitations 

Under the federal court interpretations 
of Rule 60(b), there appear to be two types 
of time constraints which apply in this type 
of litigation. The first consists of the one 
year limit for filing a motion under the rule. 
Beyond that, if the action is based.on fraud 


on the court, there is no time limit, and the 
only time limit for the independent action 
is laches.* 

In Florida there is certainly the one-year 
time limitation for seeking relief from a 
final judgment by ‘motion. Whether the 
doctrine of laches will apply in Florida as in 
the federal courts appears uncertain based 
upon certain language in the DeClaire 
decision. 

In DeClaire the court set up a timetable 
setting forth the circumstances under which 
a:judgment may be challenged: 

Within one year under Rule 1.540(b): 

1. Mistake, inadvertence, surprise, or excusable 
neglect. 

2. Newly discovered evidence which could not 
have been discovered in time to move for a. new 
trial. 

3. Any type of fraud, misrepresentation or other 
misconduct of an adverse party including in- 


trinsic fraud which occurs during the proceeding 


such as false testimony. 

No time limitation under Rule 1.540(b). or 

independent action: 

1. Where the judgment is void. 

2. Where it can be established that the judgment 
has been satisfied, released or discharged. 

3. Where the judgment has prospective applica- 
tion and equity should now require relief from its 
present enforcement. 

4. Extrinsic fraud which prevents a party from 
having an opportunity to present his case in 
court. (Emphasis supplied)® 

The doctrine of laches was certainly not 
an issue in the DeClaire case, and therefore 
the final answer to this question will have 
to await a further ruling by the court. It 
would seem that based on a public policy 
concept, similar to the one expressed in 
DeClaire, that.in order to achieve finality 
of judgments, the doctrine of laches should 
be applied as a limitation to an action 
based upon extrinsic fraud. 

The Florida Legislature in enacting F.S. 
§95.11(6) would appear to be attempting to 
make laches a more viable time limitation 
than it was under the common law and 
court decisions. Section 95.11(6) reads: 

Laches shall bar any action unless it is com- 
menced within the time provided for legal actions 
concerning the same subject matter regardless of 
lack of knowledge by the person sought to be 
held liable that the person alleging liability 
would assert his rights and whether the person 
sought to be held liable was injured or prejudiced 
by the delay. This subsection shall not affect 
application of laches at an earlier time in ac- 
cordance with law. 

Presumably this statute was enacted to 
overcome court interpretation of the com- 
mon law doctrine of laches. The definition 
ef common law laches is set forth in 
numerous cases; a representative example 
is Mt. Sinai Hospital of Greater Miami, 
Inc. v. Cordon Corporation, 285 So.2d 485 
(1973), in which the court stated: 
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Passage of time alone activates the statute of 
limitations, but test of laches is whether there has 
been a delay which has resulted in injury, 
embarrassment or disadvantage against whom 
relief is sought. 


Conclusion 

It would appear that the Florida practi- 
tioner has a new basis for seeking relief 
from a final judgment which is more than 
one year old through independent action 
based upon extrinsic fraud, subject to the 
possible application of the doctrine of 
laches. The independent action based upon 
fraud upon the court is still preserved and 
governed by previous decisional law. 

In effectively utilizing this new cause of 
action, it will be necessary to analyze the 
facts to determine if they constitute ex- 
trinsic or intrinsic fraud. If the fraud is 
intrinsic, the attorney can only proceed by 
motion, and the judgment must be less than 
a year old. If on the other hand the facts 
constitute extrinsic fraud, the proper course 
of action is to file an independent action to 
obtain relief from the judgment. The inter- 
action between the independent action and 
the doctrine of laches will also need to be 
considered properly in the appropriate 
context. BJ 


'DeClaire v. Yohanan, ____ So.2d ___, 9 
FLW at 212. (Fla. 1984). 

2Cuthill v. Ortman-Miller Machine Co., 216 
F.2d 366 (7th Cir. 1954). 

37 J. Moore, FEDERAL PRACTICE, $60.36. 

4Brown v. Brown, 432 So.2d at 714 (Fla. 3d 
D.C.A. 1983). 

5 Wescott v. Wescott, 444 So.2d 497 (Fla. 2d 
D.C.A. 1984). 

*DeClaire v. Yohanan, ____ So.2d —___, 9 
FLW at 213, 214 (Fla. 1984). 

at 213. 

* 7 Moore, FEDERAL. PRACTICE, $60.01(1) at 
4010. 

*DeClaire v. Yohanan, So.2d ___, 9 
FLW at 213 (Fla. 1984). 
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Section. 
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Down Across 
1. Assets of an insurance company setasidefor 1. “Amortized” and “collateral” are types 
payment of claims: reserve 6. Annual publication of useful information 
2. Orchestra (abbr) (abbr) 
3. But (German) 10. Intoxicated 
4. U.S. Constitutional amendment number 14. Circular path 
forbidding sex discrimination in voting 15. Place (French) 
5. U.S. Supreme Court Justice serving from 16. Introductory phrase used in judicial pro- 
1959-1981 ceedings without adversaries 
6. Wholly 17. Place where a crime occurred 
7. Encumbrance on property 18. Immoral conduct 
8. Made a cat sound 19. Subdue - 
9. Beat with a club 20. Astute 
10. Gap in a manuscript 22. Rebuttal evidence: evidence 
11. Charge by a grand jury 24. Only U.S. President to become Chief Justice 
12. Weighty of the U.S. 
13. Conformed 26. Arrived at a conclusion based on premises 
21. Disease-free intervals (abbr) 27. Vis major: force 
23. Entrance 31. Docket 
25. Physical inability to perform any occupa- 32. Court deciee 
tional activity: disability 33. Principle 
27. Capable of distinguishing right from wrong 35. Measure of automotive efficiency 
28. Bodily fluid component 38. Chemical element 
29. instituted legal proceedings against someone 39. Ran swiltly 
30. Writ of right: Breve de 40. Prison cell (Portuguese) 
34. Comes close to 41. Estimated air speed (abbr) 
36. Defendant's response 42. Detail found in a fingerprint 
37. Celtic 43. Receiver of a gift 
39. Reclaimed 44. A southern constellation (abbr) 
40. “Commutative” is a type 46. Eastern 
42. Low quality marijuana: ___ grass 48. Debt backed by collateral 
43. “Pretermitted™ is a type 51. Hashish and marijuana: drugs 
45. Czars and emperors 52. Grounds for divorce 
47. Input-output box (data processing abbr) 54. North Pacific sea 
48. More secure 58. Celebrate 
49. Swelling 59. Court of academic exercise 
50. Drug (Spanish) 61. Central point 
53. Hindu ascetic 62. Sudden occurrence necessitating immediate 
55. Terrible czar action (abbr) 
56. Terrible emperor 63. Breakfast food 
57. Valley 64. Frighten 
60. Toxic shock syndrome (abbr) 65. Units of absorbed dose 
66. Speaker's platform 
See page 45 for answers. 67. Latin phrase equivalent to “absque hoc” 
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n September 13, 1984, the 
Florida Supreme Court 
amended the Florida Rules of 
Civil Procedure, effective January 1, 1985.! 
Many of the changes are grammatical or 
syntactic in nature and do not change the 
meaning of the rule.2 The rest of the 
amendments are aimed at streamlining 
procedures, reducing litigation costs, and 
curbing abuses in the area of discovery. 
This article will explain those amendments. 
As some of the comments indicate, not all 
of the changes improve the system, while 
others actually create more confusion and 
expense than there was before. 
Transfers of Actions 
Rule 1.060 is amended by the addition of 
sub-division (c) to govern the method of 
transferring actions pending in the wrong 
court of any county or laying venue in the 
wrong county. Rule 1.060 formerly re- 


ferred only to the transfer method provided’ 


in Rule 1.170(j), which governs transfers of 


actions in which the demand in any counter- 
claim or cross-claim exceeds the jurisdic- 
tion of the court where the action is 
pending. 

Rule 1.170(j) requires the party asserting 
the demand exceeding jurisdiction to de- 
posit an amount sufficient to pay the 
service charge of the clerk of the court to 
which the action is transferred. Failure to 
pay the service charge at the time of filing, 
or within the time designated by the court, 
results in a reduction of the claim for 
damages to an amount within the jurisdic- 
tion of the court. 

Because Rule 1.170(j) is directed at cross- 
claims and counterclaims, a party seeking 
transfer under old Rule 1.060 found little 
guidance as to who had to pay the clerk’s 
service charge, when the charge was to be 
paid, and what the consequences of non- 
payment were. To alleviate the confusion, 
the Supreme Court accepted the recom- 
mendation of the Civil Procedure Rules 


Committee and added sub-division (c) to 
Rule 1.060. Under subdivision (c), the 
party who brings the action in the wrong 
court or wrong county must pay the clerk’s 
service charge within 30 days from the date 
the order of transfer is entered. Failure to 
pay the service charge within the prescribed 
30-day period results in the action’s being 
dismissed without prejudice by the court 
ordering the transfer. If the paying party 
prevails in the action, he may recover the 
service charge as costs taxed to the losing 
party. 


Deadlines Affected: 

a) Motion For Rehearing 

Amended Rule 1.530(b) changes the 
time for serving a motion for rehearing ina 
nonjury action. Rule 1.530(b) formerly 
specified that a movant had 10 days from 
the entry of judgment in which to serve his 
motion for a rehearing. This language 
generated some confusion when a judge 
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signed a written final judgment on one day, 
filed it with the clerk some days later only 
to have the judgment recorded on yet 
another day. 

In Casto v. Casto, 404 So.2d at 1048 
(Fla. 1981), the Florida Supreme Court 
held that “entry of judgment” meant 
recording the judgment in the court’s offi- 
cial records. It thus reversed the Fourth 
District Court of Appeal’s decision in 
Casto v. Casto, 388 So.2d 1 (Fla. 4th DCA 
1980), that “entry of.judgment” meant the 


filing of the written order with the clerk. 


The amended rule eliminates all references 
to “entry of judgment” and explicitly 
makes the date of filing of the judgment ina 
nonjury action the relevant date in the 
computation of the 10-day period for 
motions for rehearing. 

This change required “date of filing” to 
be defined. Rule 1.080(e) is amended to 
include that definition. The.date of filing is 
“that shown on the face of the paper by the 
judge’s notation or the clerk’s time stamp, 
whichever is earlier.” 

Although parties now have a definable 
time at. which the 10-day limitation starts 
running, the amendment may hinder rather 
than help parties in their computation of 
the 10-day period. Under Rule 1.080(h)(1), 
the court is not required to notify the 
parties of its decision until the time the 
judgment is entered. Because of the delay 
from the date of filing of a judgment, its 
entry, and the receipt of notification by the 
parties, the time for a motion literally ticks 
away before the parties even realize that a 
judgment has been filed. Because of the 
potential delays involved, the Supreme 
Court should ask the Rules Committee, in 
the next four-year cycle, to modify the 
notification provisions in Rule 1.080(h)(1) 
to conform to Rule 1.530(b). In the mean- 
time, attorneys should actively follow the 
filing of the judgment and should not 
merely rely on receipt of notification. 

b) Motion For New Trial 

The time for serving a motion for new 
trial in a jury action remains the same. The 
rule, however, now reads, “{a] motion fora 
new trial . . . shall be served not later than 
10 days after the return of the verdict . . .” 


instead of referring to the “rendition” of the . 


verdict. According to the Commentary,? 
parties may now serve a motion for a new 
trial before the rendition of a judgment. 

c) Future Changes Ahead?- 

No one involved in the amendment of 
the rules is pleased with Rule 1.530(b) in its 
amended form. At the Supreme Court's 
May 30, 1984, hearing on the rules amend- 
ments, Wilfred C. Varn, chairman of the 
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Civil Procedure Rules Committee, acknowl- 
edged that the new language did little to 
change the Casto decision as to recording.* 
Members of the Supreme Court were 
anxious to learn why Rule 1.530(b) treats 
jury actions and nonjury actions differ- 
ently. Some justices seemed to prefer 
starting the 10-day period running on the 
date that judgment is entered regardless of 
whether the action is a jury or nonjury 
action. 

As pointed out in the hearings before the 
court, equal treatment cannot come about 


If courts are to play a greater role in 
controlling the progress of actions, 
they must have flexibility in 
compelling the parties to cooperate 
in the streamlining process 


until the state adopts a uniform rule for the 
entry of judgments in both jury and non- 
jury actions. Presently, circuit judges are 
free to delay the entry of final judgment 
until they dispose of motions for new trial; 
they are equally free to enter final judgment 
immediately after a verdict is returned. 
Rule 1.530(b) accommodates current prac- 
tice. Because of dissatisfaction with the 
present system, it is likely that the com- 
mittee will revisit the issue in the next four- 
year cycle. 


Third Party Practice—Defendants May 
Assert New Claims 

Amended Rule 1.180(a) is supposed to 
revolutionize third party practice in 
‘Florida. Under existing Rule 1.180(a), a 
defendant could implead any nonparty 
“who is or may be liable to him for all or 
part of the plaintiff's claim against him.” 
The courts had interpreted this language as 
limiting third party actions to claims for 
indemnification, contribution, and subro- 
gation.’ Two consequences followed from 
this interpretation. One was that de- 


fendants were limited in their third party 
claims to the damage amount sought by the 
plaintiff in the original action. Another 
was that a defendant could not join third 
parties as defendants to its counterclaim 
against the plaintiff.’ 

The.Commentary states that amended 
Rule 1.180(a) overrules cases adhering to 
these interpretations to the extent that they 
deny defendants “the same right to assert 
claims arising out of the transaction or 
occurrence that.all other parties to the 
action have.” 


Pretriat Procedure 

The Supreme Court accepted the Rules 
Committee’s recommendation to revise 
Rule 1.200, which governs pretrial proce- 
dure. Rule 1.200 formally states the court’s 
authority to control the progress of an 
action and, consequently, to expedite litiga- 
tion. The amendments provide for a case 
management. conference in addition to the 
pretrial conference. 

Sub-division (a) of the amended rule 
allows the court to convene a.case man- 
agement conference “{a]t any time after the 
responsive pleadings or motions are due.” 
Thus, case management can commence 
long before the action is at issue.* In fact, it 
can start as early as 20 days after the 
complaint is served.° 

According to the Commentary, the court 
already has the authority to act on matters 
listed in sub-division (a) under other rules 
or “because of the court’s authority other- 
wise.” As Chairman Varn indicated at the 
May 30 hearing before the Supreme Court, 
the Rules Committee wanted Rule 1.200 to 
state explicitly the trial court’s authority in 
order to encourage trial judges to make 
greater use of the tools available to them in 
expediting the disposition of a case. 

The pretrial conference remains a critical 
aspect of pretrial procedure. Anything that 
could have been done in the case manage- 
ment conference may be done in the pre- 
trial conference. 

If courts are to play a greater role in 
controlling the progress of actions, they 
must have flexibility in compelling the 
parties to. cooperate in the streamlining 
process. Accordingly, sub-division (c) ex- 
pands the sanctions that the court may 
impose upon a party for failure to appear at 
a properly noticed conference. In addition. 
to dismissing the action, the court may 
“strike the pleadings, limit proof or wit- 
nesses or take any other appropriate 
action.” 

Attorneys: must. still represent their 
clients at pretrial conferences. The amend- 
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ments substitute “parties” for “attorneys” 
in sub-division (b) of the amended rule for 
the sake of consistency with the language of 
other rules and do not contemplate a 
change in the existing procedure. 

The notice provisions in sub-division (c) 
of the amended rule remain basically the 
same as before, except for the references 
needed to accommodate case management 
conferences. The court must serve notice of 
a case management conference not less 
than 20 days before the date of the con- 
ference and must give 20 days’ notice for a 
pretrial conference. 

Sub-division (d) is amended to require 
that the pretrial order recite any stipula- 
tions made in addition to the action taken. 
The amendment deletes specific references 
to matters to which the parties may agree at 

-aconference. Presumably, “stipulations” is 
sufficiently broad to encompass all those 
other matters. Amended Rule 1.200(d) 
allows modification of the pretrial order at 
any time to prevent injustice. 


Discovery 
Two amendments may substantially 
change the way discovery is conducted. 
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Amended Rule 1.340 limits to 25 the 
number of initial interrogatories that a 
party may submit and requires parties to 
first use court-approved form interroga- 
tories in certain actions. Conversely, rather 
than restricting discovery, new Rule 1.310 
(b)(7) grants greater flexibility in the con- 
duct of depositions by allowing depositions 
to be taken by telephone. Other amend- 
ments, while not quite as ambitious in 
scope, should have a marked impact on 
who will bear the cost of discovery. 


interrogatories 

Rule 1.280(a) formerly provided that 
parties were generally free to use the tools 
of discovery as frequently as they desired, 
unless the court ordered otherwise. In 
response to an increasing amount of dis- 
covery abuse, the 1984 amendments specifi- 
cally subject this freedom to the new 
criteria in Rule 1.340(a), concerning inter- 
rogatories to parties. 

The Rules Committee sought to control 
the abuse of discovery by developing form 
interrogatories for use in standard actions, 
specifically automobile negligence and 
marital dissolution.'° (Medical malpractice 
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may be next.) Under the proposed rule, and 
under the rule adopted by the Supreme 
Court, parties must use the standard forms 
as their initial set of interrogatories. A 
party may propound additional interro- 
gatories without leave of court, but he 
bears the burden of justifying the addi- 
tional interrogatories. 

The clincher, however, is that at the 
suggestion of Henry P. Trawick, the 
Supreme Court further amended Rule 
1.340(a) to limit to 25 the total number of 
interrogatories that a party may propound. 
The combined amendments read as 
follows: 

Initial interrogatories shall not exceed 25, 
including all subparts, unless the court permitsa 
larger number on motion and notice and on 
good cause. However, if the Supreme Court has 
approved a form of interrogatories for the type 
of action, the initial interrogatories shall be in 
the form approved by the Court. Other interro- 
gatories may be added to the approved forms 
without leave of court, so long as the total of 
form and additional interrogatories does not 
exceed 25, but the burden of showing the 
necessity of the additional interrogatories is on 
the proponent. 

The Rules Committee objected vehe- 
mently to limiting initial interrogatories to 
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25 and immediately sought a rehearing on 
the issue. In the Rules Committee’s motion 
for rehearing to the Florida Supreme 
Court,'' Chairman Varn argued that the 
limitation was “unreasonable.” He cited 
three reasons for his conclusion: (1) the 
Rules Committee plans to develop more 
forms that may exceed the 25-interroga- 
tory limit; (2) interrogatories are the least 
expensive discovery tool available; and, (3) 
greater time and cost will be expended in 
moving the court for permission to exceed 
the 25-interrogatory limit than present 
practice requires. Mr. Varn proposed that 
discovery abuses could be adequately con- 
trolled through the use of forms and 
through the case management conference 
under Rule 1.200. As a fallback position, 
he urged the court to raise the limit to 50. 
The U.S. District Courts for the Northern 
and Middle Districts of Florida have both 
adopted the 50-interrogatory limit by local 
rule.'2 The Southern District sets the limit 
at 40.!3 

In defense of the 25-interrogatory limit, 
Mr. Trawick maintained that interroga- 
tories were the “bane of our existence.” Mr. 
Trawick claimed that interrogatories were, 
in many respects, the most expensive of all 
discovery tools, since lawyers spent hours 
deciding how little information to provide 
and how to frame their answers so that the 
answers could not be used against them ina 
motion for summary judgment. In response 
to Mr. Varn’s plea for allowing the trial 
courts to curb abuse, Mr. Trawick pointed 
out that trial courts have historically failed 
to control abuses. 

The Supreme Court denied the Rules 
Committee’s motion for rehearing.'* The 
effect of the amendment may be the oppo- 
site of what the court and Mr. Trawick 
intended. In cases for which forms are not 
required, which include all but two types of 
actions, lawyers can simply draft more 
broadly worded interrogatories. This prac- 
tice can make answering interrogatories 
more difficult than it is under the present 
rule, as lawyers attempt to decipher the 
interrogatory. Additionally, parties an- 
swering interrogatories might object to 
such interrogatories on the ground that the 
interrogatories are unintelligible. 

Another problem with the rule as 
adopted is that it fails to define what it 
means by “subpart.” Does subpart mean a 
question incident to the main question? 
Does it mean a listing of events or incidents 
to which a party must refer in responding? 
Or, does it mean something else? 

Because of the ambiguities in the rule 
and the possibilities for abuse, discovery 
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through interrogatories under the amended 
rule may be no better than it was under the 
existing rule. It may well be in worse shape 
than before. 

The form requirement for standard 
actions is less objectionable than the 25- 
interrogatory limit. Among its benefits is 
that it will prevent lawyers from using their 
own multi-purpose forms in simple actions, 
where complex interrogatories have no 
place. Moreover, as pointed out in the 
Supreme Court’s May 30 hearing, lawyers 
will know exactly what questions to ask 


If tailored to Florida litigation, the 
federal response is a more flexible, 
measured way of coping with 
discovery abuse than imposition of 
a numerical limit or mass adoption 
of form interrogatories 


their clients at the initial interview in antici- 
pation of responding to court-approved 
form interrogatories propounded by 
Opposing counsel. 

The form requirement’s primary defect is 
the rule’s failure to articulate clearly how 
the proponent must satisfy its burden of 
showing that additional interrogatories are 
necessary. Is deviation from the form 
grounds for objection, at which time the 
burden shifts from the objecting party to 
the proponent? Or, must the proponent 
take it upon himself to explain to the oppos- 
ing party why additional interrogatories 
are required? 

Instead of imposing physical limits on 
the conduct of discovery, the Supreme 
Court should consider adopting some of 
the federal solutions to discovery abuses. 
Federal Rule of Civil Procedure 26(g) 
requires attorneys to certify that their re- 
quests, responses and objections are made 
in good faith, are not interposed for im- 
proper purposes, and are not unduly bur- 
densome or expensive, given the needs of 
the case, the amount in controversy, and 


the discovery already had in the case. If an 
attorney makes such certification in viola- 
tion of the rule, the court must impose 
sanctions upon the attorney. These sanc- 
tions may include an order to pay the — 
reasonable expense incurred because of the 
violation, including a reasonable attorney’s 
fee. The federal courts are also experi- 
menting with other methods of curbing 
abuse, such as sponsoring workshops and 
conferences on the problems of discovery.'5 
The cumulative effect of the federal courts’ 
responses has been a positive one.'® If 
tailored to meet the particular needs of 
litigation in Florida, the federal response is 
a more flexible and measured way of 
coping with discovery abuse than the 
imposition of a numerical limit or the mass 
adoption of form interrogatories. If a 
numerical limit is inevitable, a limit of 40 or 
50 seems more reasonable than a limit of 
25. 

In fairness to the court and the Rules 
Committee, it must be acknowledged that 
other changes in Rule 1.340 will help 
reduce some of the wasted hours and costs 
involved in the use of interrogatories. 
Amended Rule 1.340(e) no longer requires 
that the proponent serve the answering 
party with both a copy and the original. 


_ Under amended sub-division (c), a party 


exercising its option to produce records 
must assist the opposing party in locating 
those records by providing details about 
the location and identity of records con- 
taining the information sought or, in the 
alternative, supplying a representative to 
assist the other party in the location and 
identification of the records. 

The amendments also make one minor 
change. Beginning in 1985, the notice or 
certificate of service of the interrogatories 
need no longer state the number of interro- 
gatories served. 


Depositions 

New Rule 1.310(b)(7) authorizes parties, 
with leave of court, to conduct depositions 
by telephone. The court order may pre- 
scribe the manner of taking the deposition, 
including such matters as the swearing in of 
the witness. Any party may arrange for 
stenographic transcription at his own 
initial expense. This last provision, taken 
together with the Committee Note accom- 
panying the 1976 amendment to Rule 
1.310(b)(4), concerning videotaped deposi- 
tions, indicates that a party may either 
electronically record the telephonic deposi- 
tion for later transcription, or arrange for 
contemporaneous stenographic transcrip- 
tion.!” 
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Rule 1.310(d) is amended so that any 
party, or the deponent, may terminate the 
taking of the deposition until the court 
rules on a motion for an order to end or 
limit the taking of the deposition. Pre- 
viously, only the objecting party or the 
deponent could demand suspension. 

The language in Rule 1.310(e) is modi- 
fied slightly to correct literal interpreta- 
tions of the existing language. Sub-division, 
(e) previously required the court reporter 
to “submit” a deposition to a witness for 
review. The term had been construed to 
require the court reporter to travel to the 
witness’ location, wherever that was, to 
comply with the rule. “Furnish” replaces 
“submit.” The court reporter and the 
parties are free to adopt whatever means 
for compliance they deem appropriate. 

The most debated amendments to Rule 
1.310 are the new requirements governing 
the furnishing and obtaining of deposition 
copies. 

Amended sub-division (f)(3)(A) requires 
parties filing transcripts of a deposition to 
furnish copies of the deposition to all other 
parties, unless a party already has a copy. 
The requirement serves two purposes. One 


is to keep other parties from coming to the 
filing party late in the case for a copy of the 
deposition after he may have written nota- 


' tions on his copy. Another is to eliminate 


the need for providing extra copies to 
parties already in possession of a copy of 
the deposition. 

If the court, on its own, determines that 
an untranscribed deposition must be filed, 
amended sub-division (f)(3)(B) gives the 
court wide discretion in deciding which 
party shall transcribe the deposition and 
provide the copy for the court, and, conse- 
quently, who will bear the initial cost. The 
language implicitly allows the initial cost to 
that party to be taxed as costs at the 
resolution of the case. 

New sub-division (g) provides that “a 
party or witness who does not have a copy 
of the deposition may obtain it from the 
officer taking the deposition unless the 
court orders otherwise.” Despite the rule’s 
permissive language, the Commentary 
states that sub-division (g) requires parties 
to obtain their copies from the court re- 
porter. This provision would apply in two 
instances: (1) when no deposition is filed; 
or, (2) when new parties are added to the 
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action subsequent to the filing of a deposi- 
tion under sub-division (f)(3). With tran- 
scripts costing $3/ page in some cases, sub- 
division (g) is an expensive proposition 
when compared to the relatively low cost of 
reimbursing other parties for photostatic 
copies of depositions in their possession. 
The rule thus authorizes the court to order 
other parties to provide copies to the 
requesting party or witness, upon the 
payment of the reasonable costs of repro- 
duction by the latter. The Commentary 
stresses, however, that the court should not 
allow the alternative method unless the 
requesting party or witness shows “good 
reason” why he cannot obtain a copy of the 
deposition from the court reporter. One of 
the reasons that the Rules Committee 
advanced in favor of the new requirement 
was that under the old rule, parties possess- 
ing transcripts of depositions were some- 
times compelled to provide copies of depo- 
sitions containing notations constituting 
work product or go back to the court 
reporter for another copy. 

The amendments to sub-division (f) raise 
a number of problems. As pointed out by 
the representative from the Board of 
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Governors, amended Rule 1.310(f) would 
encourage some parties to refrain from 
obtaining copies of depositions until it was 
time to determine an issue raised in the 
depositions. The moving party would then 
bear the burden of (1) determining which 
parties already had copies of the deposi- 
tion, and (2) providing copies for those 
who did not have copies. Sub-division (f) 
formerly required parties without copies to 
advance the cost of reproduction so that 
the party filing a deposition would not be 
dependent on the sometimes uneven taxa- 
tion of costs at the resolution of the case. 
The amendment removes that protection. 
Amended sub-division (f) might also 
increase the burden of opposing motions 
for summary judgment filed with sup- 
porting affidavits. A party who relied on 
depositions in opposing the motion would 
be compelled to provide copies of every 
deposition upon which he relied to every 
other party. The cost could be prohibitive. 


Dismissal of Actions: 
Dissolution of Lis Pendens 

The voluntary dismissal of an action 
involving title to real property, under 
existing Rule 1.420(a)(1), required the 
parties to record a notice or stipulation of 
dismissal in order to cancel a notice of lis 
pendens. This requirement resulted in end- 
less title problems because of the failure to 


dispose properly of the notice of lis pendens - 


in the order of dismissal. Accordingly, the 
Supreme Court deleted sub-division 
(a)(1)’s references to lis pendens and ap- 
proved a new sub-division, (f), that pro- 
vides for the automatic dissolution of a 
notice of lis pendens at the time of a 
voluntary dismissal under Rule 1.420. 


Evidence 

After several years of considering the 
wisdom of prohibiting references to in- 
surers in medical malpractice actions, the 
Supreme Court decided to abolish the 
prohibition. Accordingly, it accepted the 
Rules Committee’s recommendation to 
delete Rule 1.450(e). 

At the May 30 hearing on the amend- 
ments, Mr. Varn suggested two occasions 
when insurance coverage should be men- 
tioned. One was voir dire, so that attorneys 
for the parties could discover whether a 
prospective juror had any biases con- 
cerning the existence of insurance. The 
other was the cross-examination of defense 
witnesses, so that plaintiff's counsel could 
attack the credibility of the defendant’s 
expert witnesses on the ground that they 
were hired by the defendant’s insurer. 


Neither the court nor the Rules Com- 
mittee limited itself to these two situations 
in abolishing Rule 1.450(e). Presumably, 
counsel is now free to mention the exis- 
tence or nonexistence of insurance cov- 
erage to the same extent that insurance 
may be mentioned in other civil actions. 
Because of the Supreme Court’s decision in 
Van Bibber v. Hartford Accident & Indem- 
nity Insurance Co., 439 So.2d 880 (Fla. 
1983), upholding the constitutionality of 
F.S. §627.7262’s declaration that injured 
parties have no beneficial interest in insur- 


The rule amendment is based on 
the perception that under the 
existing system, masters were 
usurping judicial responsibility 

in resolving factual and legal issues 


ance policies, the abolition of Rule 1.450(e) 
will be of little or no moment. 


Masters 

Amended Rule 1.490(c) requires all 
parties to an action to consent to the 
appointment of a general or special master 
before a master can be appointed. The 
amendment is based on the perception that 
under the existing system, masters were 
usurping judicial responsibility in resolving 
factual and legal issues. 

The Supreme Court Commission on 
Matrimonial Law has been a driving force 
behind the consent requirement. Ina report 
published in The Florida Bar Journal, the 
commission recommended that masters be 
used in dissolution cases only when dis- 
solution was uncontested, or when the 
parties stipulated to the use of a master 
without “pressure or coercion by the 
court.”!8 One of the criticisms raised by the 
commission was that trial courts had been 
appointing masters without both parties’ 
consent and that those masters were, in 
effect, acting as surrogate judges. The 
procedure virtually relegated trial judges to 
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appellate reviewers unless they heard the 


-evidence and testimony de novo.'9 


The amended rule slightly changes the 
Florida Supreme Court’s ruling in Slatcoff 
v. Dezen, 74 So.2d 59 (Fla. 1954) (en banc). 
In Slatcoff, the Supreme Court distin- 
guished between special masters appointed 
in a purely ministerial capacity and masters 
appointed to hear the whole case and make 
findings of fact and conclusions of law. The 
latter function required both parties’ con- 
sent, while the former did not.2° Amended 
Rule 1.490 makes no such distinction. The 
Commentary, however, states that notwith- 
standing the consent requirement, courts 
may continue to appoint special masters as 
provided by statute. 

The amendment’s immediate effects will 
be felt in Broward County, which suffers 
from a shortage of judges. In recent years, 
Broward has tried to compensate for the 
shortage by employing three full-time 
masters who, in effect, serve as circuit 
judges. In apparent appreciation of 
Broward’s plight, the Board of Governors 
recommended that the rule allow for the 
appointment of masters without consent if 
there were “exceptional circumstances.” 
The proposal resembled the language in 
Federal Rule of Civil Procedure 53(b). The 
Supreme Court, however, accepted the 
Rules Committee’s recommendation with- 
out modification. 


Setting Action for Trial 

Rule 1.440 is amended by adding the 
following language: “The existence of cross- 
claims among the parties shall not prevent 
the court from setting the action for trial on 
the issues raised by the complaint, answer 
and any answer to a counterclaim.” The 
Supreme Court’s opinion accompanying 
the rules changes states that this language is 
meant to “emphasize the court’s ability to 
sever issues for trial in complex third-party 


‘ practice and delete any distinctions be- 


tween actions in law and equity in the time- 
table for setting the case for trial.” The 
language of the amendment emphasizes the 
authority that Rule 1.270(b) grants to the 
court to sever issues for trial. 


Defaults 

Amended Rule !.500(c) requires the 
clerk of the court to accept any pape: filed 
by a party in default after the default is 
entered. The clerk must still notify the 
party of the entry of default. 

Rule 1.500(c) formerly required the clerk 
to return to the defaulting party all post- 
default papers filed by that party. Mr. 
Trawick argued for keeping the existing 


v 


system. According to Mr. Trawick, the 
return of a paper to a party is such an 
exceptional event that it puts the clerk on 
notice that something unusual is hap- 
pening and ensures that the defaulting 
party will receive notice of the entry of 
default. Consequently, the change in pro- 
cedure arguably increases the possibility 
that the clerk will forget to give notice. 
The apparent purpose of the amend- 
ment, on the other hand, is to facilitate the 
setting aside of a default. With the response 
of the defaulting party before it, the trial 
court can consider the effect of the filing on 
the default and the propriety of entering 
final judgment without notice to the party 
against whom the default has been entered. 
The change is a sound one. There is little 
justification for forcing parties to undergo 
administrative rituals of dubious utility. if 
the filed documents indicate that relief 
from default is uncalled for, no harm 
results from keeping the papers in the court 
file. On the other hand, compelling a 
defaulting party to jump extra bureau- 
‘cratic hoops to reinstate his case under- 
mines the very purpose of the rules in 
securing the “just, speedy and inexpensive 
determination of every action.”?! 


Injunctions 

Amended Rule 1.610 abolishes tem- 
porary restraining orders and the proce- 
dure that accompanied them. Under the 
existing rule, a temporary restraining order 
dissolved at the expiration of 10 days from 
the date of entry, unless the court extended 
it on good cause shown, or the adverse 
party consented to the extension. Because 
of crowded court dockets, this procedure 
failed to operate within the 10-day limit, 
causing much dissatisfaction with the 
existing rule. 

The amendments restore the injunction 
procedure to about what it was before the 
1980 amendments to the rules. Amended 
sub-division (a)(2) provides that temporary 
injunctions are to remain in effect until 
further order of the court. 

To compensate for the elimination of the 
10-day limit, the court approved an amend- 
ment to sub-division (d) that requires the 
trial court to hear a motion to modify or 
dissolve a temporary injunction within five 
days after the movant applies for a hearing 
on the motion. This new requirement sup- 
plants the procedure outlined in sub- 


divisions (a)(3) and (a)(4). They are ac-. 


cordingly deleted. Because of Rule 
1.270(a), the court retains the power to 
consolidate the hearing on the temporary 
injunction with the trial on the merits. 


Amended sub-division (a)(2) allows the 
introduction of evidence other than affi- 
davits or verified pleadings in support of 
the temporary injunction when the adverse 
party receives reasonable notice of the 
hearing but does not appear. The sub- 
division formerly required the appearance 
of the adverse party as a condition for the 
introduction of such evidence. 

A final significant change involves the 
bond requirement. At the suggestion of the 
Matrimonial Law Commission, the court 
approved language waiving the bond re- 
quirement when a temporary injunction is 
issued “solely to prevent physical injury or 
abuse of a natural person.” This language, 
of course, applies primarily to dissolution 
of marriage cases: 

A new pamphlet setting out the Rules of 
Civil Procedure as amended is available 
from The Florida Bar CLE Publications 
Department. A careful review of the 
recently revised rules is essential before 
lawyers proceed with a client's civil suit. 
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9The answer is- due within 20 days after 
service of original process and the complaint. 
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Fia. R. Civ. P. 1.140(a). A motion stating 
defenses must be made before answering. FLA. 
R. Civ. P. 1.140(b). 

09 FLW 377, 384 (appendix). 

'! Motion for Rehearing at 2-3, In re: Amend- 
ments to Florida Rules of Civil Procedure, 
denied, __ So.2d __, 9 FLW 483 (Fla. 1984). 

"UNITED STATES Dist. R. 3.03(a) (M.D. 
Fla.); UNITED States Dist. R. __(N.D. Fla.) 
(adopted 1984). 

UNITED STATES Dist. R. 10 1.(5) (S.D. 
Fla.). 

'4In re: Amendments to Rules of Civil Proce- 
dure, __ So.2d __, 9 FLW 483 (Fla. 1984). 

'SSee Burger, Abuses of Discovery: Judges 
Are Correcting the Problem, TRiAL, Sept. 1984, 
at 18, 19-20. 

16 Id. 

"The adoption of Rule 1.310(b)(7) is the 
outgrowth of a movement to make more exten- 
sive use of the telephone in all types of civil 
actions. The Supreme Court is currently con- 
sidering the adoption of Proposed Rule of 
Judicial Administration 2.071, which would 
authorize the use of communication equipment 
in motion hearings, pretrial conferences, and 
status conferences. If adopted as originally pro- 
posed, Rule 2.071 would also. authorize the 
court, on consent of all the parties, to take the 
testimony of a witness through communication 
equipment. See The Florida Bar NEws, October 
15, 1984, at 6. 

'8 Report of the Supreme Court Commission 
on the Florida Appellate Court Structure, 
FLA.B.J., May 1979, at 290, 295-96. 

'9Id., at 296. 

2074 So. 2d at 64 (Fla. 1954). 

21FLA. R. Civ. P. 1.010. 
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Ours Noble Profession? 
Yes, But Let’s Prove It! 


An to Resurrecting Public Image 


of the Bar 


awyers Have No Ethics 
Code” was the headline 
over a letter to the editor 


in the July 7, 1984, Lakeland Ledger in 
which the writer expressed his concern 
about the acquittal of an accused rapist. 

Among the evil influences in the world 
today are “lawyers who defend enemies of 
society,” said a preacher during a July 15 
Sunday morning sermon on a national 
radio broadcast in Tampa. 

In a recent lunch-table conversation 
among a group talking generally about 
ethics in business and government, a well- 
educated member of another profession 


asked, “Do lawyers have an ethics code?” 
The questioner was serious. The response, 
to the effect that the Code of Professional 
Responsibility for lawyers is effective, was 
not well received. 

Complaints about lawyers’ ethics—or 
more accurately, what is perceived as their 
lack of ethics—are commonplace. The 
letter writer, preacher, and lunch-table 
questioner reflected widespread feelings 
held by many good, concerned citizens. 
Any lawyer who may condemn, as simply 
media bias, newspaper editorials that con- 
tain criticism of lawyers may overlook the 
fact that newspapers frequently mirror the 


feelings of a great many Americans. That 
those feelings may to a substantial extent 
be born of ignorance is true. That lawyers 
themselves, as an organized profession, can 
be held to a substantial extent responsible 
for ignorance about the legal system may 
also be true. 

The purpose of this article is not to 
lament those truths but to suggest that the 
Bar—lawyers and judges—can do some- 


- thing about it. The poor public image of the 


legal profession can be thought of as the 
legal system’s most serious problem. This 
problem must be addressed more effec- 
tively than ever before. 


Ennobling Our Profession: 


Public Relations Through Problem-Solving 


by Marshall B. Kapp 


n his excellent essay appearing on 
this page, “Is Ours a Nobel Profes- 
sion? Yes. But Let's Prove It!” 
Judge Lehan sets out a strong defense of 
the legal profession and some stimulating 
suggestions for enhancing our public image. 
One aspect of Judge Lehan’s analysis, 
however, gives some pause. Namely, he 
deals with the attorney solely in terms of his 


or her role as an advocate within the 
adversarial arena of litigation. In so doing, 
Judge Lehan may inadvertently be putting 
his finger on part of the cause of the very 
problem that he addresses; that is, at least a 
partial explanation for the tarnished public 
perception of attorneys lies in the fact that 
most observers envision us exclusively in 
terms of our gladitorial, combative role 


26 THE FLORIDA BAR JOURNAL/MARCH 1985 


representing clients in courtroom combat. 
While litigation is an essential element of 
the American system of justice under law 
and skilled, zealous advocates are a vital 
component of a worthy legal profession, 
we might do well in attempting to ennoble 
our profession and enhance our public 
image by also emphasizing to the citizenry— 
and to ourselves—the other, nonlitigation 


he 
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¢ 

if 
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Ours is a high profile profession. 
Lawyers and judges deal with matters 
which affect the lives and livelihoods of 
many people. It is a very peculiar phe- 
nomenon that people know so little about 
the profession which affects them so much. 

The key to resurrecting the public image 
of the profession should start with funda- 
mentals. There is nothing more funda- 
mental to the legal profession than legal 
ethics. A reexamination of the ethics of the 
profession by all lawyers and judges would 
- therefore seem in order. This does not refer 
to the recent efforts by the American Bar 
Association toward restructuring the Code 
of Professional Responsibility. It refers to 
a widespread reexamination of basic pro- 
fessional values by lawyers and judges 
generally. 

Legal ethics is the commitment of the 
legal profession to the public good. It is the 
reason for the existence of the Bar as an 
independent body with the power, through 
the courts, to admit, exclude and govern 
the conduct of its members. It is the most 
important single facet of the practice of 
law, the sine qua non of the legal profession. 

The one wholly unique characteristic of 
the legal profession, as compared to any 
other profession or occupation, is its Code 
of Professional Responsibility. The Code 
establishes rules and principles under 
which all lawyers, licensed by the state, 


functions that attorneys can, and frequently 
do, fulfill in our society. 


Attorney as Problem-Solver 

The human beings who come to us as 
clients often encounter a wide array of 
vicissitudes in their everyday lives, for 
which they seek professional assistance in 


resolving. The client, of course, wants to be: 


educated and advised regarding his specific 
legal rights, responsibilities, and alterna- 
tives. But the attorney’s duty goes beyond 
this. Most clients also wish and expect 
expert counsel regarding the ethical, eco- 
nomic, and social implications of the prob- 
lems they present. They want an attorney 
who can act as advisor, counselor, planner, 
and problem-solver. The client frequently 
desires and needs guidance as to what 
course of conduct ought to be followed, as 
well as a recitation of what remedies may or 
may not be formally obtained. The client 
presents us with his most personal, inner- 
most dilemmas, and thus creates for the 
attorney the unique opportunity, and a 


govern their own conduct, subject to the 
control and supervision of the courts. 


The Profession’s Low Public Image 

There is no need to belabor the legal 
profession’s low public image. Polls show it 
and lawyers know ‘it. There can be little 
solace from a recent poll ranking lawyers’ 
credibility above that of used car salesmen. 
Gerald Richman, president of The Florida 
Bar, has pointed out in a recent Journal, 
“Our image lies tarnished next to what 
appears to be a falling barometer of public 
opinion.” In fact, the public image of the 
profession has been low for so long that we 
should be concerned that younger lawyers 
may begin to think it has always been that 
way and is inevitable. 

Some observers today claim that a low 
public image of the legal profession is 
inevitable. One view is that the flood of new 
lawyers in recent years has made it a dog- 
eat-dog profession. Under this view, the 
bad apples get the publicity, and the more 
lawyers there are, the more bad apples and 
bad publicity there are. Another view is 
that a low public image of the profession is 
inherent in the nature of the legal system 
itself, which is grounded upon the adver- 
sary system. People don’t like their adver- 
saries’ lawyers and don’t like to lose. There- 
fore, according to this view, a minimum of 
50 percent of the people don’t like lawyers 


positive fiduciary obligation, to develop 
and use moral, psychological, and human 
relations dimensions, in addition to the 
litigation skills of which the public is so 
well aware. 

The drafters of the American Bar Asso- 
ciation’s new (1984) Model Rules of Pro- 
fessional Conduct had this broadened 
vision of lawyering firmly in mind. Rule 2.1 
of this document, in a provision having no 
counterpart in the earlier (1974) Model 
Code of Professional Responsibility, states: 
Rule 2.1 Counselor: Advisor. In representing a 
client, a lawyer shall exercise independent profes- 
sional judgment and render candid advice. In 
rendering advice, a lawyer may refer not only to 
law but to other considerations such as moral, 
economic, social and political factors, that may 
be relevant to the client’s situation. 

Comment [2], Scope of Advice, to this 
Rule states: 


Advice couched in narrowly legal terms may 
be of little value to a client, especially where 
practical considerations, such as cost or effects 
on other people, are predominant. Purely techni- 
cal legal advice, therefore, can sometimes be 
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or the courts. 

An accurate view points out that the Bar 
and the courts can and must find methods 
of correcting public misperceptions of the 
legal system, or else. Or else what? Or else, 
according to some, those with mispercep- 
tions may succeed in weakening or even 
eliminating the independence of the Bar by 
removing it from the exclusive control of 
the judicial branch and placing it under the 
control of the legislative and executive 
branches of government, which would 
result in detriment to those whom it is the 
Bar’s role to serve—the public. 

Removal of the Bar from exclusive judi- 
cial control is a realistic concern as demon- 
strated by the May 15, 1984, issue of The 
Florida Bar News which referred to the 
“annual attempt to alter the Bar.” The 
article pointed out that the latest of 
repeated legislative efforts to have the legal 
profession regulated by the Department of 
Professional Regulation got before the full 
Florida House of Representatives for the 
first time in 1984 and that the House voted 
62-51 against placing the Bar under the 
DPR. Any lawyers busily engaged in their 
practices who did not give serious thought 
to that article might have second thoughts 
about their futures. 

Some lawyers have asked questions 
about the effects of that type of legislation. 
What would happen to the status of a 


inadequate. It is proper for a lawyer to refer to 
relevant moral and ethical considerations in 
giving advice. Although a lawyer is not a moral 
advisor as such, moral and ethical considera- 
tions impinge upon most legal questions and 
may decisively influence how the law will be 
applied. 


Gary L. Bahr has written cogently of this 
concept and of the barriers that exist to its 
realization: 


The lawyering profession ought to be a helping 
profession that emphasizes counseling and plan- 
ning and thus tempers the more combative 
aspects of advocacy. Unfortunately, there are 
legal practitioners and teachers of the tool-bag 
variety who believe that only psychiatrists, 
ministers, and psychologists should deliver coun- 
seling that relates to the client’s psychological 
well-being. Such individuals maintain that law- 
yers should be [exclusively] law-trained, tough- 
minded, and hard-shelled—fighters and scrap- 
pers through and through.' 


Federal Judge Edward D. Re reminds us 
of the pragmatic benefits to society that 
flow from encouraging the attorney to 
behave “as a counselor—a professional 
person who gives valuable advice and coun- 


> 
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Lehan: 
lawyer as an “officer of the court,” the 
relationship of mutual reliance existing 
- between judges and lawyers? What would 
happen to the foundation of the legal 
profession, the Code of Professional 
Responsibility, which establishes higher 
standards for lawyers than those estab- 
lished by statute for other occupations? 

The point is that 51 members of the 
Florida House of Representatives seemed 
to mistrust the Bar’s ability to regulate 
itself. In light of this trend in recent years, 
the possibility that a majority of the 
Florida House might, in the future, share 
that seeming mistrust does not appear 
unrealistic. 


Recent Origin of the Poor image 

How can we compare the profession’s 
public image today with that of the past? 
How can we know how much lawyers and 
judges have let the profession’s image slip 
and, some say, neglected the heritage left 
by lawyers and judges in the past? For 
general answers and points of reference, we 
might refer back 150 years to 1835 and 30 
years to 1954. 

In 1835 Alexis DeTocqueville, the 
French author, wrote the classic 
Democracy in America which has been 
cited and quoted often in modern times. 
DeTocqueville had enormous respect and 
admiration for the legal profession in this 


Kapp: 
sel concerning the multitude of problems 
that arise in a complex, modern society.”? 
Judge Re writes: 


The lawyer, when acting as a counselor, 
performs a function that is extremely beneficial 
to society in that effective legal counseling 
minimizes the likelihood of conflict between 
parties by stabilizing relationships and pro- 
moting understanding and cooperation. Effec- 
tive legal counselors provide the solvents and 
lubricants which reduce the frictions of our 
complex society. In the role of counselor, the 
lawyer serves an an instrument of peace. 


This notion of “preventive law,” pio- 


neered by former University of Southern © 


California law professor Louis M. Brown,‘ 
has been proposed in the scholarly litera- 
ture for some time now but does not seem 
really to have caught hold in a serious way 
with the majority of the legal practitioner 
community. Part of this failure is attrib- 
utable to financial: circumstances; unlike 
the situation with medical care, third-party 
sources of reimbursement for preventive 
law services are quite scarce.5 However, the 
need for better payment mechanisms not- 
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country. He thought of the legal profession 
as in the forefront of the success of our 
democratic form of government, one of the 
wonders of the world. He referred re- 
peatedly to the legal profession as an 
“aristocracy,” the only aristocracy which 
could exist in a democracy, and as “the 
only enlightened class not distrusted by the 
people.” 

In 1954 Chief Justice Glenn Terrell of the 
Florida Supreme Court, who wrote so 
positively about the legal profession, 
referred to it as a “noble profession” in 
State ex rel Florida Bar v. Murrell, 74 
So.2d 221, 226 (Fla. 1954). Even lawyers 
with good memories who practiced law 25 
or 30 years ago cannot recall at that time 
reading frequent derogatory letters to the 
editor about, and editorials censuring, the 
legal profession such as those written 
today. Lawyers have always been the butt 
of jokes and barbs. But today’s widespread 
and seemingly deeply felt mistrust of the 
legal profession is of relatively recent 
origin. 

Of course, most people no longer think 
of the legal profession as an aristocracy, as 
DeTocqueville did 150 years ago. Whether 
the public even thinks of the legal pro- 
fession as “noble” is debatable. There is an 
enormous “knowledge gap” between the 
public and the Bar as to what the legal 
profession is all about. Can any member of 


withstanding, much of the blame for our 
shortcomings in this area must fall squarely 
on the adversarial, war-maker orientation 
into which we have been so effectively 
socialized. 


Specific spheres of legal practice abound 
in which a preventive law strategy might be 
successfully pursued. One illustrative area, 
among many that could be cited, in which 
such a development might bring about very 
salutary effects is that of advance health 
care planning, through the execution and 
invocation of documents like living wills 
and durable powers of attorney that could 
guide future medical decisionmaking for 
clients who subsequently become mentally 
incompetent. Such legal activity could 
render unnecessary much of the financially 
and emotionally painful litigation that to- 
day transpires over medical treatment for 
incompetent persons.’ 


Embracing the advising, counseling, 
planning, problem-solving role by more 


attorneys could have only a positive effect 


the profession today realistically imagine a 
newspaper editorial referring to the Bar as 
a “noble profession”? 

Some of the responsibility for this condi- 
tion may be attributed to the news media in 
what many perceive to be its reluctance to 
promulgate affirmative information and its 
propensity to stress the negative, especially 
about lawyers. However much validity 
there may be to that inclination, lawyers 
and judges should consider whether the 
basic fault may lie with members of the 
profession generally in failing to recognize 
visibly and sufficiently manifest the no- 
bility of the profession among themselves. 
That is not to say that that nobility does not 
exist. However, it may well not be mani- 
fested enough. Some believe lawyers, by 
and large, do not stand up enough for their 
profession, whether. in response to news- 
paper or lunch-table criticism. 


How Can the Legal Profession Improve 
Its Image? 

Simply to lament unfavorable percep- 
tions of the legal profession by the public is 
useless. It may be true that this public 
perception is reflected in the foregoing 
proposed legislation, as well as in the 
legislature’s reluctance to provide resources 
to the courts consistent with judicial 
requests; but the real question is what to do 
about it. 


upon the legal profession’s public image. It 
is easy to understand the public’s greater 
comfort with the attorney gua problem 
foreseer and resolver than with the attor- 
ney qua combatant. Judge Lehan is certain- 
ly correct that much work remains to be 
done in educating the populace about the 
central function of litigation, in certain 


. circumstances, in addressing some of our 


modern conflicts in a fair and just way, and 
about the nobility of the skilled and zealous 
professionals who advocate on behalf of 
clients in that process. However, the public 
must also be taught that the legal profession 
is ready, willing, and able to employ other 
(less drastic, less destructive, and less costly) 
methods in order to provide high quality 
and humane legal services that satisfy the 
wants and needs of both the individual 
client and society as a whole. While the 
logical linkage between preventive law and 
public relations is hardly a new concept,® 
its premise remains just as valid today as 
when the idea was first introduced more 
than 30 years ago. 


The purpose of this article is to suggest 
ways in which lawyers and judges, by being 
much more self-critical, can think seriously 
about improving the profession’s image. 
This type of thinking is recognized by the 
president of The Florida Bar and is basis 
for optimism. In his “President’s Page” in 
the July/ August 1984 Florida Bar Journal, 
Gerald Richman outlined several solid 
suggestions in that direction. Among the 
approaches to improving the Bar’s public 
image, the three, explained below, merit 
especially serious consideration. 

(a) Reeducate lawyers on ethical princi- 
ples, especially as to the enforcement of the 
Code of Professional Responsibility. 

(b) Educate the public as to what the 
legal system and the legal profession are all 
about, especially that grievance procedures 
are available through the Bar by which 
members of the public can have their com- 
plaints against lawyers heard and acted 
upon. 

(c) Obtain increased support from the 
courts—trial courts and appellate courts— 
of ethical enforcement. 


Reeducate the Bar 

Compulsory CLE programs on ethics is 
not a unique idea. The May 1984 Virginia 
Bar News advises Virginia lawyers of the 
order of the Supreme Court of Virginia 
dated May 1, 1984, about the compulsory 


Conclusion 

This is a time of great public accounta- 
bility and scrutiny for the legal profession. 
We must be sensitive to the sort of admoni- 
tion issued by Chief Justice Warren E. 
Burger at the 1984 American Bar Associa- 
tion midyear meeting in Las Vegas: 

The entire legal profession—lawyers, judges, 
law teachers—has become so mesmerized with 
the stimulation of the courtroom contest that we 
tend to forget that we ought to be healers of 
conflicts. Doctors, in spite of astronomical medi- 
cal costs, still retain a high degree of public confi- 
dence because they are perceived as healers. 
Should lawyers not be healers? Healers, not 
warriors? Healers, not procurers? Healers, not 
hired guns? 

Heeding such sage advice could immense- 
ly improve the nobility of our profession 
and, not coincidentally, the status in which 
our profession is held by others. 3J 


' Bahr, G., Client Counseling for Frustration 
of Expectations: We Can Learn from the Dying, 
49 TENN. L. REv. 511 (1982). 

2Re, E., The Lawyer As Counselor and the 
Prevention of Litigation, 31 CATH. U. L. REV. 


CLE ethics program in Virginia. The order 
states: 


[eJach active member of the Virginia State Bar, 
licensed prior to June 30, 1984, shall complete 
the four-hour course of study prescribed by the 
Executive Committee of the Virginia State Bar 
and approved by the Supreme Court of Virginia 
on the subject of the Revised Code of Profes- 
sional Responsibility. Any active member who 
fails to complete the course shall be suspended 
unless a waiver is obtained for good cause 
shown. 


The Virginia CLE ethics course consists 
of an approximately four-hour videotape 
presentation on the various aspects of the 
Code of Professional Responsibility. The 
underlying premise seems to be that 
keeping all lawyers fully cognizant of all 
aspects of the Code, including revisions, is 
Vital. 

Nothing less than a comprehensive, effec- 
tive CLE program on ethics would be 
appropriate. As Chief Justice Warren 
Burger has said, “A token course on ethics 
might be worse than none, for it may create 
an illusion pregnant with mischief.”! 

There is also a point of view? that ethical 
reeducation of lawyers should take the 
particular direction of emphasizing DR 1- 
103 (A) which reads: 


A lawyer in possession of unprivileged 
knowledge of a clear violation of DR 1-103 [as to 


685, 689 (1982). 

3]d., at 690-91. 

4 See, e.g., Brown, L., Preventive Medicine 
and Preventive Law: An Essay that Belongs to 
My Heart, 11 Law, MEDICINE, AND HEALTH 
CARE 220 (1983); Brown, L., A Memorandum 
on Nonadversarial Law Practice and Preventive 
Law, 6 JRL. OF THE LEGAL PROFESSION 39 
(1981); Brown, L. and Shaffer, , Towarda 
Jurisprudence for the Law Office, 17 AM. JRL. 
OF JURISPRUDENCE 125 (1972). 


5Kapp, M., Preventive Law: Is Money the 
Obstacle? 12 LAw, MEDICINE, AND HEALTH 
CarE 38 (1984). 


6See Kapp, M., Adult Protective Services: 
The Attorney's Role, B. J. (Forthcoming, 
1985). Cf. Kapp, M., Adult Protective Services: 
Convincing the Patient to Consent, || Law, 
MEDICINE, AND HEALTH CARE 163 (1983) (dis- 
cussing the analogous role of the health care 
professional). 


7 See, e.g., John F. Kennedy Memorial Hos- 
pital, Inc. v. Bludworth, 452 So.2d 921 (Fla. 
1984) (where a mentally incompetent patient, 
while previously competent, executed a living 
will indicating future treatment preferences; 
those preferences may be followed by caregivers 
even in the absence of any court involvement). 

8 Brown, L., Preventive Law and Public Rela- 
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violations of the Code] should report such 
knowledge to a tribunal or other authority 
empowered to investigate or act upon such 
violations. 

DR 1-103 makes it an ethical violation to 
fail to report another lawyer’s ethical viola- 
tion under certain circumstances. The 
Code of Judicial Conduct does not exclude 
judges from those types of proscriptions. 
Canon 3B(3) of that Code reads: 


A judge should take or initiate appropriate 
disciplinary measures against a judge or lawyer 
for unprofessional conduct of which the judge 
may become aware. 


All lawyers and judges might ask them- 
selves three questions concerning the eth- 
ical rules: (1) Was I aware of the contents of 
those rules for lawyers and judges? Chances 
are that virtually all would answer yes. (2) 
Have I actually complied with DR 1-103 
(or the corresponding canon for judges) by 
reporting ethical violations to grievance 
committees? (3) Perhaps more important, 
have I failed to comply by not reporting an 
ethical violation of which I have been 
aware and thereby been guilty of an ethical 
violation myself? Any lawyer or judge can 
do some soul searching on the answers to 
question (2) and (3). 

Florida Bar Professional Ethics Com- 
mittee Advisory Opinion 76-47 echoes the 
Code’s proscription by saying that the 
failure to report an ethical violation may be 


tions: Improving the Legal Health of America, 
39 JRL. OF THE A.B.A. 556 (July 1953). 
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Lehan: 
itself an ethical violation. This is not 
limited to what may be perceived to be the 
most serious ethical violations. If only the 
most seemingly blatant violations, such as 
trust fund misuse or failure to pursue a case 
after accepting a fee, are reported and acted 
upon and individual lawyers take it upon 
themselves to decide what violations are 
and are not important and worth reporting, 
the Code would become relatively meaning- 
less.3 

The Code of Professional Responsibility 
is not a myth in Florida. But it cannot 
avoid that status unless the profession 
guards against it. 


Self-Critical Analysis 

The enormous good in the legal pro- 
fession is a self-evident, if little recognized, 
truth. To write about the good which the 
legal profession does and the essential role 
which the legal profession continues to 
play in preserving our democratic form of 
government would be easy. But the point is 
not that the great bulk of lawyers practice 
their profession ethically and well, rather 
that some do not. No lawyer can practice 
ethically unless he or she, when possible, 


does something about those who do not. 

The overwhelming bulk of lawyers and 
judges are tremendously proud of their 
profession. But pride is not enough. There 
also should be, on the part of those who 
care about the future of their profession 
and the well-being of the public, concern 
about an apparent lack of awareness by 
many members of the jeopardy into which 
the profession has fallen in recent years. 
Those in the profession who really care 
about their futures and the profession’s 
future—at least the vast majority one 
would hope—should urge all in the pro- 
fession to recognize frankly any compla- 
cency toward ethics and to overcome it, 
however much it may hurt to criticize the 
profession. 

It is for the foregoing reasons that a few 
of the types of ethical violations seen in 
appellate courts are noted: 

© Failure of a lawyer to cite to a court 
known, controlling precedent which is 
against the lawyer. 

© Misrepresenting what a case stands for 
by omitting words in a key quote. 

@ Filing a piece of paper, called a “brief,” 
which is not worthy of that description. 


© Statements to the news media under- 
mining public confidence in the courts. 

© Misrepresentation by a lawyer of the 
date of service of his pleading in order to 
attempt to cover up its lateness. 

© Misrepresentation of a court reporter’s 
failure to provide a transcript as an excuse 
for a lawyer’s lateness in filing his brief. 

These are not particularly lurid or 
heinous examples but represent perhaps 
more commonplace types of unethical con- 
duct which occur from time to time. Courts 
are cognizant of them and should not let 
ethical violations pass unnoticed, whether 
they are considered major or minor. 


Reporting Ethical Violations by Other 
Lawyers 

There is no authoritative way to say 
whether Florida lawyers are lax in re- 
porting ethical violations to grievance 
committees. However, law review articles 
indicate a laxness in that regard on the part 
of lawyers generally. According to Pro- 
fessor John M. Levy, writing in the Santa 
Clara Law Review, only a small percentage 
of the complaints heard by grievance 
committees are initiated by lawyers.‘ In- 


DRAMATIC EVIDENCE 
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have been negative 


® Document cervical, thoracic and lumbar disc related 
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quiries to some grievance committee 
members in Florida have produced an 
estimate that of the matters heard by 
grievance committees, 90 percent originate 
from complaints by members of the public, 
two percent from matters initiated by griev- 
ance committee members themselves, with 
the remaining eight percent coming from 
the legal profession. Of that eight percent, 
approximately four percent are estimated 
to come from judges. The remaining four 
percent come from lawyers. On the one 
hand, the percentage attributed to lawyers 
can be thought of as low, especially since 
lawyers are the ones who are aware of the 
provisions of the Code. On the other hand, 
it is probably true that clients are the ones 
most likely to come in contact with the 
most prevalent types of ethical violations. 
Those percentage figures are by no means 
authoritative. 

Professor Levy does not refer to any 
justification for what he perceives to be the 
relatively low percentage of lawyer-origi- 
nated grievance complaints generally. He 
refers to the possibility that lawyers abhor 
the “rat” or “stool pigeon” or “squealer.” 
He suggests that lawyers may have a 
tendency to adhere to a child-like reluc- 
tance to condemn “tattletales.” He cites 
one report which found an “outright hos- 
tility” among members of the Bar to those 
who report ethical violations. Whether 
that is entirely valid may be a matter of 
speculation, but it is perceived to be valid, 
and perceptions are what contribute to a 
public image. 

It is difficult to turn in a fellow lawyer, 
especially for a “minor” ethical violation. 
Yet, if lawyers want to survive as members 
of a self-regulating profession, they should 
think about these things. If lawyers are to 
retain, or regain, their roles as leaders of 
society, they will have to be above what is 
perceived to be substantial current dis- 
respect in society for institutions, tradi- 
tional rules of behavior, and morals. 


Education of the Public Is Critical 

The general public’s ignorance about the 
legal system and the legal profession can be 
described accurately as abysmal. Although 
many people have strong—and often 
adverse—feelings about the results of the 
legal system, most have almost no concep- 
tion of how it works and how it is designed 
to weigh conflicting positions to arrive at 
the truth. Although they may criticize the 
American legal system—and, of course, 
constructive criticism can be a strength- 
ening influence—they have not thought 
about the alternatives. 


Our democratic form of government is 
often recognized to be less than perfect. At rationale may sometimes be that the system 
the same time there is the general recogni- _is too complex to take the time and trouble 
tion that no better system of government to explain. But the alternative to valid 
exists. Similarly, our legal system, with its public knowledge—mistrust of the legal 
central adversary characteristic under system—is coming upon the profession 
which a lawyer represents only onesideand _ increasingly. 
builds up his side while tearing down the The April 1984 issue of Judicature refers 
other side, is imperfect; but there is none _ to publicignorance of the legal system. The - 


better for this country. 


Why does the general public not recog- How Can Judges and Journalists Really 
nize that a lawyer, in fulfillinganadversary Help?,” reports ona recent national poll by 
role, is not unethical but is performing an the Hearst Corporation. The poll found 
essential function in helpingacourttofind that half of the respondents thought that a 
the truth? Why did not the letter writerand person accused of a crime must prove his or 
the preacher referred to at the beginningof her innocence. Nearly one-third of those 
this article know that? Why haven't mem- _ polled were college graduates. The poll also 
bers of the public in general considered the showed that the courts are perceived as the 
alternatives to the adversary method of branch of government about which the 
arriving at the truth? Why doesn’t the public is least informed. 
general public consider the alternatives to Those who have given talks about the 
our legal system and recognize there is court system to high school and college 
none better for this country? 

Perhaps, those who are knowledgeable— awareness on the part of students about the 
members of the profession—have, ineffect, legal system. One who has described the 
kept the basics of the legal system and the adversary system to high school seniors, or 
legal profession a secret. That would seem even to college senior political science 
to be the effect of any failure to take majors, has been struck by the realization 
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Lehan: 
that the students are hearing about some- 
thing they never heard before. The con- 
clusion may well be drawn that whatever 
students learn about American govern- 
ment in school must be principally directed 
to the executive and legislative branches. 

These same students grow up to be 
concerned citizens who write letters to the 
editor, or become preachers or newspaper 
reporters. It is small wonder that the fore- 
going writer of the letter to the editor 
condemned an attorney for successfully 
defending a person accused of a crime. The 
thought that an accusation does not con- 
stitute guilt has not occurred to many 
Americans. They have not been given the 
opportunity to know. 

Ours is an esoteric profession, and the 
profession is now paying the price in terms 
of its poor public image. 

People criticize lawyers because they 
simply don’t know that the great bulk of 
lawyers care, and care a lot, if one client is 
mistreated by one lawyer. They don’t know 
that the organized Bar does care about the 
public. They don’t know that the Code of 
Professional Responsibility governs the 
conduct of lawyers and is designed for the 


benefit of the public. They don’t know that 
the organized Bar is set up to police itself 
under standards much more rigorous than 
those for other occupations and profes- 
sions. They don’t know that there are 
readily available methods by which griev- 
ances against lawyers may be processed. 
They don’t know that grievance com- 
mittees include lay citizens, as well as 
lawyers. They don’t know that lawyers on 
grievance committees are especially dedi- 
cated to the profession’s purpose of pro- 
moting the public good. 


Judges Must Be Involved 

It would be unrealistic to fail to recog- 
nize that lawyers find it difficult to blow the 
whistle on their colleagues; that difficulty is 
no excuse for failing to do so—it is simply 
realism. However, although judges may 
have the same sort of difficulty, they are 
expected to be free from that difficulty. 
Judges are not simply lawyers in robes. 

Professor Levy refers to a “professional 
police force” as a conceivable alternative if 
lawyers do not regulate themselves effec- 
tively by reporting ethical violations. But 
he also says, “If the Bar does not function 
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as the counterweight to the professional 
police force, then the only other segment of 
the profession which might fill the role is 
the bench.”5 

Judges are not immune from criticism 
for failing to fulfill their responsibility to 
uphold the integrity of the legal profession. 
This type of criticism could apply to a judge 
of any court who, because of a busy 
schedule or reluctance to antagonize 
lawyers practicing before him, may ignore 
or put off until another time taking action 
on an ethical violation, however “minor.” 
Even the United States Supreme Court has 
been criticized on this point. 

The failure of grievance committees to stalk 
incompetence is mirrored by the abysmal record 
of the courts. During the past several years, 
many judges, most notably Chief Justice Warren 
E. Burger, have complained that a significant 
number of advocates who appeared before them 
are incompetent. Trial judges constantly swap 
stories about lawyers they had to rescue dis- 
creetly from a sinking case. Numerous courts 
have had to grapple with the serious question of 
whether to overturn a criminal conviction 
because the defendant had “inadequate assist- 
ance of counsel”... . 

Yet neither the Chief Justice nor the other 
judges have forwarded the names of obviously 
unskilled and incompetent attorneys to disci- 
plinary committees for appropriate action.® 

Professor Levy says that a “standard 
explanation” for judicial inactivity in ethics 
enforcement parallels that for lawyers in 
general. He refers to judges being lawyers 
and being “subject to the social and per- 
sonal feelings for the members of their 
profession.” However, he points out also, 
“Judges are different from lawyers in ways 
which should mandate a more active 

By becoming a judge a lawyer is expected to 
change. He or she is being paid to make 
decisions, often hard decisions, concerning 
people and their actions. It certainly does not 
seem too much to expect that judges take their 
separation (elevation) from the Bar seriously 
enough to be able to fulfill their duty to report 
ethical violations. Until they do so, the lack of 
judicial action will be the highest level of hypoc- 
risy in the entire self-regulatory system.’ 

The question for a judge is not whether 
to do something but what to do. Canon 
3B(3) of the Code of Judicial Conduct 
provides that “a judge should take or 
initiate appropriate disciplinary measures 
against a judge or lawyer for unprofes- 
sional conduct of which the judge may 
become aware.” 

To “take” action may mean to hold a 
lawyer in contempt of court in an appro- 
priate situation or, for an appellate court, 
to call attention to the lawyer’s misconduct 
in a written, published opinion. An opinion 

of that type also may have a deterrent effect 


upon others. Importantly, it may also 
provide, for the benefit of all lawyers, a 
visible manifestation of the nobility of the 
profession by showing that the judiciary 
condemns any who undermine it. 

On the other hand, to “initiate” disci- 
plinary measures may mean to refer a 
particular ethical violation to a grievance 
committee which is, by far, the most expedi- 
tious alternative for a busy judge. If a 
particular violation is not grave or if the 
judge is not certain but strongly believes 
that a violation has occurred, a reference of 
the matter to a grievance committee may be 
the appropriate action. Another method of 
court initiation of disciplinary measures is 
outlined in Integration Rule 11.14(a). 
Under that rule a judge may direct the state 
attorney to bring disciplinary proceedings 
against an attorney in the circuit court. 

. Professor Levy advocates that “appel- 
late courts in their written opinions must, 
sua sponte set out any serious ethical 
question which the record or the conduct of 
the lawyers brings to their attention and, 
moreover, state that the question is being 
referred to the appropriate agency for 
investigation. Levy offers two reasons for 
such sua sponte action by an appellate 
court. “First, that such action by courts is 
essential for the teaching of ethics in law 
school. Second, that action is equally essen- 
tial for the effective operation of the disci- 
plinary system.” 

As to the first reason, law students’ 
perceptions of the “real world” of the 
practice of law are drawn to a large extent 
from appellate court opinions in the case- 
books they study. As to the second of those 
reasons, the effective operation of the disci- 
plinary system requires not only that judges 
be involved but that lawyers be aware that 
judges are involved. 

Direct action in this manner by judges is 
not without potential problems. For 
example, overzealousness by a judge could 
put a damper on advocacy and compro- 
mise the adversary system. If a busy judge 
sua sponte reprimands a lawyer without a 
hearing, damage could be done to an 
innocent lawyer and even conceivably due 
process questions could be involved. Also, 
if a judge ignores a grievance committee 
and takes direct action, the effect could be 
to downgrade the very important grievance 
committees whose status should be up- 
graded at every opportunity. 

Still, there are advantages of direct 
action by judges which may outweigh the 
dangers and which, when thoughtfully 
implemented, are of great benefit. Direct 
judicial action could not only stop vio- 


lators, it could deter others who might be 
tempted. It could contribute to the educa- 
tion, or re-education, of the entire Bar and 
encourage the reporting by lawyers of 
violations. 

The end result of public notice of ethical 
matters in appellate opinions may well be 
to elevate the image of the profession. 
There may be a risk that some elements of 
the. media could seize upon appellate criti- 
cism of the Bar to indicate aproblem more 
widespread than exists, but any danger of 
misunderstanding.can, of course, be alle- 
viated by judicious wording, emphasizing 
the true character of the profession and 
that the particular lawyer is an exception. 


A First Step Toward improving the 
Public image 

The answer to how to improve the legal 
profession’s public image may well lie as 
much in attitudes as in action. Members of 
the profession should recognize, as 
Archibald Cox has said, “Being includes 
becoming. What we seek to be is part of 


what we are.”’ Cox strongly advocates. 


pursuing “the ideals we hold out as im- 
portant, if we pursue them honestly even 
though our reach far exceeds our grasp.” 
Whether judges and lawyers totally 
succeed in making the legal profession 
squeaky clean is not the point. The point is 
that by trying, i.e., trying to enforce the 
Code, trying to educate the public, trying 
to promote ideals, the legal profession pro- 
jects to the public its true image, and 
success in building a good public image will 
fall into place. When lawyers manifest pride 
in their profession, the public will know 
what the Bar aspires to be. That is more 
than half the battle. The quality of the Bar 


is high. The bad apples in the profession are 
few. But complacency is the enemy. 
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Real Property, Probate & Trust Law 


Beyond the Condominium: The Uniform 
Common-Interest Ownership Act 


This article is published in two parts, the first of which appeared in last month’s issue. 


Part Two 
by Norman Geis 


Common Area Governance Structures 


The chart which appeared at the end of 
part one of this article, printed in the 
February issue, described six alternative 
forms of organization of common-interest 
communities based on six different ways in 
which the ownership interest in the 
common elements and the units could be 
allocated between the governing associa- 
tion and its members. In part two of this 
article, we now explore the variety and 
diversity of common area governance 
structures that can exist within the same 
species of common-interest community!’ 
and discuss the ways in which UCIOA can 
provide more flexibility than condo- 
minium legislation in establishing 
minimum standards of common area 
administration. 

e@ Nonassociation Arrangements 

Any system of governance for shared- 
use property should provide a mechanism 
whereby members of the group can 
exercise common control over use of the 
property. If the group is a small one, its 
members may operate by consensus in a 
manner similar to informal business part- 
nerships, there being no compelling reason 
to organize the group into a formal “associ- 
ation.” A good example of nonasscciation 
governance would be a group of adjoining 
property owners who, without the benefit 
of a formal association, are required by 
cross-easement agreements to maintain a 
private roadway which serves all of their 
properties. This arrangement would fall 
within the UCIOA definition of a 
“common-interest community” in which 
each separate parcel of real estate would be 
a “unit,” and the community roadway 
would be the “other real estate,” which the 
unit owners are required to maintain.'4 In 
most cases, however, the de minimis 
exemption contained in UCIOA would 
relieve these owners from the necessity of 
forming an association to operate and 
maintain the roadway. !5 


© Unincorporated Community 

Associations 

Government by consensus becomes 
increasingly difficult as the number of co- 
owners increases. Hence, at some point, the 
collective owners must transform them- 
selves into an “association” of owners in 
order that they may be governed by less 
than the unanimous voice of the member- 
ship. Unless incorporated into an 
association, it will not be regarded as a 
separate legal entity under the laws of most 
States, 


The unincorporated association has the 


same dual nature as the informal business 
partnership: it appears to be a separate 
entity, but, legally, it is only an aggrega- 
tion of its members and has no existence 
independent of them. Unlike the business 
partnership, the organizational structure 
of an unincorporated association is not 
blessed by the Uniform Partnership Act 
and, thus, the precise relationship between 
its individual members and their collective 
persona as an association is not expressly 
delineated. 

For many years, the unincorporated 
association was the only prototype for 
condominium associations organized 
under the first-generation condominium 
enabling acts adopted in the 1960s by the 


various states. Most of this early legislation 
was patterned after the FHA: Model 
Apartment Ownership Act, which defined 
the association as being nothing more than 
“all of the apartment owners acting as a 
group in accordance with the bylaws and 
the declaration.”'* Another early model 
was the Puerto Rico Horizontal Property 
Act, which did not even articulate the 
concept of the association. In addition, it 
simply vested condominium administra- 
tion in a “council of coowners” that was 
defined in the Act as consisting of “all the 
coowners.”!? 

Small wonder that the framers of this 
early condominium legislation gave to each 
co-owner an undivided interest in the title 
to the common elements. The association 
was not perceived as an entity distinct from 
its members, so it was perfectly natural that 
title to the common property be shared by 
all. With hindsight, we see that the early 
framers should have heeded the example 
set by England which, in 1925, abolished 
tenancies-in-common by statute in order to 
simplify land titles.*° 

The law of community associations still 
suffers from the unfortunate legacy of un- 
incorporated associations left by the first 
generation condominium acts.*' In 
addition to the tenancy-in-common 
anachronism which now burdens the 
condominium form, there are other 
residual problems. For example, in most 
states, the “corporate” bylaws of the 
association are legally distinct from the 
“condominium” bylaws mandated by the 
condominium statute. This confusing 
distinction originated because the early 
legislation characterized the bylaws as the 
mechanism for direct membership ad- 
ministration of the real estate covenants 
contained in the condominium declara- 
tion, rather than as the rules of procedure 
of the association. 

e@ Incorporated Community Associations 

The unincorporated association was an 
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improvement over nonassociation arrange- 
ments, because it facilitated decisionmaking 
without unanimous concurrence in all col- 
lective acts. In most states, however, the 
unincorporated association lacked the 
legal capacity to hold title to property in its 
own name and lacked a coherent govern- 
ance structure such as was readily avail- 
able for incorporated associations. More- 
over, every member of the association was 
personally responsible to third parties for 
all acts of the association. 

The solution to all of these problems 
soon became obvious: incorporate the 
association and make it a separate entity. 
This is the direction in which custom and 
practice have moved over the years and at 
least one state?> mandates the incorpora- 
tion of condominium associations. In 
virtually all other states, condominium and 
reciprocal agreement communities exist 
without incorporation of the community 
associations that administer them, because 
there is no requirement in these arrange- 
ments for the association to hold title to 
real estate. 

@ Multi-Association Arrangements: 

“Master Associations” 

In recent years, there has been a 
phenomenal growth in the practice of or- 
ganizing so called “master” or “umbrella” 
associations for the purpose of administer- 
ing project areas which serve a multi- 
condominium development.?} If a project 
contains open space, private roads, or a 
recreational package which will serve 
buildings administered by more than one 
condominium association, maintenance of 
such areas may be the responsibility of a 
master association which draws its 
members from unit owners throughout the 
entire project. The master association 
derives its powers from a CC&R declara- 
tion, and because it is recorded before the 
condominium declaration, the CC&R 
declaration encumbers every unit and 
“primes” the rights of the condominium 
board in the common elements of the 
condominium. 

Umbrella associations have been espe- 
cially popular in jurisdictions whose first 
generation condominium laws do not per- 
mit the use of expandable condominiums 
for phasing purposes. In such jurisdic- 
. tions, developers may elect’to Balkanize 
what would otherwise be a unitary project 
into a series of separate condominium 
projects, and to federate the series together 
by a means of a master association declara- 
tion. Master associations also can be used 
to integrate the administration of com- 
munity facilities which serve an entire 


complex of condominium buildings, rental 
apartments, and detached single family 
residences. 

Since existing statutes do not expressly 
contemplate master associations, develop- 
ers and lenders have been faced with the 
question of the validity of master associ- 
ation declarations. These declarations may 
be subject to challenge as improper delega- 
tions of duty by condominium boards, or 
as being unenforceable under common-law 
doctrines which limit covenants running 
with the land, or which limit or restrict the 
enforceability of nonstatutory liens. Most 
importantly, the declarations creating the 
rights and obligations of such master asso- 
ciations are rarely subject to regulatory 
standards or guidelines. 

In response to this rather surprising gap 
in the law, UCIOA provides a simple, ef- 
fective solution. The UCIOA declaration 
may provide for delegation of any associ- 
ation powers to a master association, in 
which event, specified administrative pro- 
visions of UCIOA apply to the operation of 
the master association.*4 Moreover to pro- 
vide relief for pre-UCIOA Balkanized pro- 
jects, UCIOA sets forth feasible procedures 
for mergers or consolidations by the same 
vote as that which is required to terminate 
the common interest community.*5 


Glimpses Over the Horizon 
UCIOA should bring increased ration- 
ality to the law of common-interest com- 
munities. Its concepts and definitions cre- 
ate a whole new language that identifies 
and unifies the basic relationships that 
make the common-interest community 
work. It will provide consumer protection 
for purchasers of units in shared-use pro- 
jects that are the functional equivalent of 
condominiums, but which are presently 
exempt from condominium regulation. It 
will provide community associations with 
excellent minimum standards of common 
area administration and reduce the need 
for sophisticated project documents. In 
short, UCIOA has the potential for bring- 
ing about a dramatic improvement in the 
fabric of the law governing multiple- 
ownership interests in real estate. Looking 
into the future, it is interesting to consider 
a few of the opportunities opened by 
UCIOA for further creative growth of the 
law in this field. 
© Horizontal Boundaries in Common- 
Interest Communities: The “Vertical 
PUD" as a Condominium Alternative 
The techniques for describing and plat- 
ting separate airspace ownership interests 
in the common elements and the units were 
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developed and perfected within the frame- 
work of the condominium form. A signifi- 
cant accomplishment of UCIOA is the ex- 
tension of these techniques to all other 
forms of common-interest communities. 
This feat is accomplished simply by attach- 
ing to the declaration creating a planned 
community or cooperative, the same plats 
and plans as would be attached to a con- 
dominium declaration. As a result, a high- 
rise UCIOA association could own the 
hallways and other common areas of a 
high-rise building in the same manner as a 
homeowner association owns the swim- 
ming pool in a lateral development. This 
scheme of ownership has prevailed for 
years in noncondominium townhouse de- 
velopments governed by common law 
CC&R declarations which contemplate 
that a homeowner association will own and 
operate all exterior areas.** Under UCIOA, 
the association can now extend its owner- 
ship into the building hallways and other 
interior common areas, so the apartment 
units can be stacked and located on dif- 
ferent floors of the building. 

Thus UCIOA is statutory guidance for 
the so called “vertical PUD” and validates 
a new scheme of ownership for the com- 
mon areas of multi-unit buildings that may 
prove to be superior to the tenancy-in- 
common arrangement required in the con- 
dominium.?’ As stated by the commis- 
sioners in the official prefatory note to 
UPCA: 

Finally, review of the common-law multi- 
ownership projects persuaded the Conference 
that homeowner association developments in 
which the common elements are owned by the 
association offer an attractive alternative to 
fractionalized ownership even in buildings con- 
taining units divided by horizontal boundaries. 
Accordingly, the Act has been dralted in a way 
which would permit the common elements to be 
owned by the association even in a high-rise 
building. 

The advantages of the vertical PUD over 
the condominium are many. The associa- 
tion’s outright ownership of the common 
elements in a planned community gives it 
the same plenary powers of governance 
that cooperative associations enjoy, be- 
cause the association can deal with the 
common elements as an owner rather than 
as a manager. For example, disruptions or 
contractions of the common elements 
caused by casualty losses, eminent domain, 
sales, encumbrances or developer insol- 
vency, can be handled by the association in 
a businesslike manner without getting em- 
broiled in unit owner titles or the liens of 
unit owner mortagees. Members of the as- 
sociation can be insulated from the danger 
of tort liability that accompanies co- 


ownership of the common areas. De- 
velopers of phased condominium pro- 
jects can dispense with the intricate pro- 
cedures required to shift and reallocate 
common element titles every time a new 
building is added. Associations can exer- 
cise a panoply of powers over the common 
elements that flow naturally from owner- 
ship, without relying on extensive powers 
enumerated in the declaration, The net re- 
sult should be a welcome simplification 
of project documents which presently must 
contain detailed provisions dealing with a 
myriad of technical problems that are a 
consequence of the fragmentation of the 
common element titles in condominium.** 
© Consumer Protection 

In most states the only statutory con- 
sumer protection available is provided by 
condominium legislation. Despite the es- 
sential similarities between the various 
forms of common-interest housing com- 
munities, purchasers of units in coopera- 
tives and planned communities now rarely 
receive any consumer protection beyond 
that afforded by the common law.*? 

This gap in the law will not long remain. 
As state legislatures and local governments 


continue to tighten their regulation of con- 
dominiums, and as developers continue to 
structure their projects as cooperatives and 
planned communities in order to avoid 
such regulation, the exemption of non- 
condominium projects from consumer 
protection will inevitably be both scruti- 
nized and limited. The familiar pattern of 
patchwork legislation chasing developer 
ingenuity will then emerge, and with this 
will come all the familiar problems of di- 
verse and piece-meal laws that necessitated 
well-drafted uniform legislation in the first 
place. 

UCIOA will eliminate the present in- 
centive to developers to avoid condo- 
minium-style consumer protection by the 
device of avoiding the condominium form 
of ownership. Reputable developers will 
recognize, however, that the consumer 
protection provisions of UCIOA not only 
require full disclosure and control over the 
developer's opportunities for self dealing 
during the period he controls the com- 
munity association, but also are generally 
reasonable and balanced. As a trade-off, 
developers will receive from UCIOA a 
degree of flexibility in phasing their pro- 
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jects which would be difficult to achieve 
under the common law, and will be as- 
sured a level of public acceptance of non- 
condominium projects that could not be 
achieved otherwise under the common 
law.*° 

© The Need for a “Community Facilities 

Corporation Act” 

For many years community associations 
have been operating private systems of 
roads, utilities, parks, open spaces, and 
recreational amenities that are virtually in- 
distinguishable from public facilities. The 
functional distinctions between these “resi- 
dential private governments” and units of 
local government are hazy, to say the 
least.*! 

Commentators on the “residential pri- 
vate government” phenomenon have yet to 
focus on the richness of the comparison be- 
tween the general nonprofit corporation 
acts under which community association 
governments are organized, and the muni- 
cipal corporation enabling acts under 
which local governments are organized. 
The public laws regulating the organiza- 
tion and operation of municipal corpora- 
tions cover much the same subject matter 
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as should be covered by the private laws 
governing the creation and operation of 
community associations—the procedures 
for election of public officials; regulations 
governing the levy and collection of taxes; 
the provision of community services; man- 
agement of community facilities; regula- 
tion of potential nuisances; and so forth. 

The corporate similarities among the 
various types of community associations 
are far more fundamental than their real 
property differences. Unfortunately, the 
only available corporate law for chartering 
community associations in most states is 
the state enabling legislation regarding 
nonprofit membership corporations. This 
corporate enabling legislation was de- 
signed primarily for philanthropic organi- 
zations and voluntary membership groups 
and has never furnished guidance for the 


real estate quasi-governmental functions of 


community associations. As a_ result, 
voluminous corporate boilerplate provi- 
sions are incorporated by draftsmen into 
real estate enablement documents which 
are fast approaching the size of telephone 
directories. 

UCIOA has opened the door to an im- 


THE PLEADING ORGANIZER THAT MAKES YOU LOOK GOOD! 


Don’t waste valuable time searching for pleadings and 
Courtfolio Tabs.® 


CHOOSE FROM 5 STYLES: 


C-D. Numbered 21-40 front, 41-60 back. 
Higher numbers available . 


portant new possibility. Article lil, en- 
titled “Management of the Common In- 
terest Community,” provides for a unified 
scheme of management for all common in- 
terest communitics. What is now really 
needed is the conceptualization of a new 
species of not-for-profit corporation act to 
replace Article III in its entirety and to 
codify the organizational structure and 
operating guidelines for all community 
associations in the same way that munici- 
pal corporation enabling acts do for local 
governments. Such a “Community Facili- 
ties Corporation Act” (as it might be 
called) wouid put the corporate and associ- 
ation administrative boilerplate where it 
really belongs—in the governing corpora- 
tion statute—and take it out of both 
UCIOA and the real estate records. 


Conclusion 

The celebrated legal historian, Sir Henry 
Maine, writing more than a century ago, 
attempted to encapsulate the entire history 
of private property rights in a single sen- 
tence: 


Private property, in the shape in which we know 
it, was chiefly formed by the gradugl disen- 
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tanglement of the separate rights of individuals 
from the blended rights of a community.** 


Recent history suggests that the pendu- 


lum now may be swinging in the opposite . 


direction from the one described by Maine. 
The phenomenal growth of common 
interest communities in the United States 
demonstrates that the separate property 
rights of individuals are entangling again 
with the “blended” rights of the community 
associations that operate common interest 
communities. At the same time, these asso- 
ciations are themselves undergoing funda- 
mental changes in nature and function. 

In the beginning, the community associ- 
ation did not exist at all, or had no exist- 
ence independent of its members. Eventu- 
ally, it became a separate legal entity, but, 
in its predominant form asa condominium 
association, its only purpose was to 
manage property co-owned by its mem- 
bers. With the evolution of the planned 
community and cooperative forms, the 
community association came to be the ab- 
solute owner of the property it governed. 
We now dimly perceive that community 
associations are turning into residential 
private governments that exercise a special 
form of sovereignty over their members. 

Only an enactment as comprehensive as 
UCIOA can bring order and rationality to 
the process taking place on this broad can- 
vas. If the job looks overwhelming, we 
should take the advice of the good Dr. 
Johnson when he said, “Nothing will ever 
be attempted, if all possible objections 
must be first overcome.” BJ 


''The particular estate in land which is sub- 
jected to UCIOA by the declaration is another 
significant variable. UCIOA §§103 (18) and 2- 
106 contemplate that a common-interest com- 
munity can be created in a leasehold estate. 
Thus, it will be possible to create not only lease- 
hold condominiums under UCIOA, but also 
leasehold cooperatives and leasehold planned 
communities. 

4UCIOA §1-103(23). 

'SUCIOA §1-203. 

'‘A number of states now permit unincor- 
porated associations to hold title to real estate. 
BAYSE,, CLEARING LAND TITLES, §312 (2nd Ed.). 
See also Uniform Simplification of Land Trans- 
fers Act §2.203. 

"For an excellent discussion of the advan- 
tages of incorporation, see Hyatt and Rhoads, 
Concepts of Liability in the Development and 
Administration of Condominium and Home- 
owner Associations, 12 WAKE Fores) L. REv. 
_ 915 (1976). See also Jackson, Why You Should 
Incorporate a Homeowner's Association, 3 
REAL Est L.J. 341 (1975). 

'“FHA Model Apartment Ownership Act 
§2D. 

'’Puerto Rico Horizontal Property Act, 31 
Laws of Puerto Rico, Ch. 150, at §1291S. 

“Law of Property Act (1925) §§1(6) and 34- 


38, 1S HALSBURY STA1UTES §179 and 211. Under 
the English condominium practice the common 
elements are owned outright by the governing 
association. See Leyser, The Ownership of 
Flats—A Comparative Study, 7 Ini. & Comp 
L.Q. 31 (1958), wherein the author states: 

“The organization of the individual flat 
owners, through their membership in a company 
with its own juristic personality and its detailed 
constitution provides at least as good a scheme 
for the vesting and administration of the com- 
mon parts as the continental coownership 
scheme.” 

2! See Geis, part 1, supra note 2, at 98-103, for 
a catalog of the problems. 

Georgia Code Ann. §85-1632(e)(1978). It 
should be noted that UCIOA §3-101 contains al- 
ternative language which permits any state to 
elect whether to mandate the incorporation of 
community associations. The merits of electing 
this option are discussed in Hyatt, supra note 1, 
at 53-56. 

**This portion of the text is taken from the 
report cited in part I at note 4. 

44UCIOA §2-120. 

25UCIOA §2-121. 

26 See Krasnowiecki, part I, supra at note 7. 

27The notion of incorporating the common 
elements is analyzed in some detail in Geis, part 
I, supra at note 2. However, the concept is not a 
new one and was proposed many years ago as a 
device for insulating unit owners from liability 
for torts in the common elements. See Note, 
Condominiums: Incorporation of the Common 
Elements—A_ Proposal, 23 Vaxw L.R. 321 
(1970), and Knight, /ncorporation of Condo- 
minium Common Areas; An Alternative, 50 
N.C.L. Rev. 1 (1971), UPCA and UCIOA 
should encourage developers to consider this at- 
tractive alternative to the condominium for the 
broader reasons stated in the text. 

**In view of the many advantages of the ver- 
tical PUD enumerated in the text, it is difficult 
to understand the analysis contained in Urban 
Land Institute, part 1, supra at note 7, which 
appears to favor the condominium form over the 
vertical PUD. 

**For example, the “implied warranty of 
habitability” now recognized by the courts in 
most states. 


“A comprehensive review of the myriads of 
legal pitfalls confronting developers can be 
found in Geis, Representing the Condominium 
Developer: Tending the Paper Jungle, 10 REA. 
Prop., Pros. & TR. J. 471 (1975). 

*' See Ellickson, Cities and Homeowner As- 
sociations, 130 U. oF Pa. L. Rev. 1519 (1982). 
The evolution of the common-interest com- 
munity into a statutory, legal concept paral- 
lels the evolution of the American “city” into a 
legal concept. For a fascinating comparison, see 
Frug, The City as a Legal Concept, 93 Harv. L. 
Rev. 1059 (1980), which traces municipal and 
private corporations back to their common 
medieval ancestry. The “public; private” dis- 
tinction which caused cities to be legally dif- 
ferentiated from the private corporations 
chartered by the English monarchs apparently 
evolved during the 19th century in response to 
political forces that now appear to be tugging in 
different directions. 

MAINE, ANCIENT LAW at 269 (Murray 
1861). 

SAMUEL JOHNSON RASSELAS (1759). 
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by David P. Burke 


In recent years, structured settlements 
have become increasingly popular in per- 
sonal injury cases. Plaintiffs and their 
beneficiaries benefit from the constant cash 
flow and minimal investment responsi- 
bility, while defendants receive the benefit 
of lower cost settlements. 

Generally, gross income does not include 
amounts received as damages for personal 
injury, whether received by suit or agree- 
ment, and whether paid in a lump sum or 
periodically over a number of years.' Settle- 
ments consisting, at least in part, of “peri- 
odic payments” make up the basis of 
structured settlements. 

Before deciding whether to accept a 
structured settlement, counsel should com- 
pare the relative economic benefits of a 
structured settlement to a lump sum settle- 
ment and should consider recent events 
that may affect the merits of a structured 
settlement. 


Structured Settlements in General 
Astructured settlement may take almost 
any form. Its shape is limited only by the 
creativity of the parties. As a general rule, it 
usually consists of an initial lump sum 
payment and a series of periodic payments. 
The lump sum is used in part to pay 
attorneys’ fees and the costs of litigation 
with the balance being paid to the injured 
party or his beneficiaries to cover other 
expenses or for investment. The periodic 
payments are usually paid monthly over 
the recipient’s lifetime, with payments 
guaranteed for some minimum period. 
Ordinarily, the parties agree in advance 
on the amount of the lump sum and the 
periodic payments. The defendant will then 
invest in an annuity contract that provides 
the defendant with the amounts necessary 
to pay the plaintiff the agreed upon peri- 
odic payments,? or, as will be discussed 
later, the defendant assigns its obligation to 
make periodic payments to a third party. 
Following the assignment, the third party 
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invests in an annuity contract and uses the 
annuity payments to pay the plaintiff. 

If the plaintiff decides to forego a settle- 
ment that consists entirely of a lump-sum 
payment, which in most cases is likely to be 
nontaxable, in exchange for a smaller lump 
sum and periodic payments, the plaintiff's 
decision will almost certainly be condi- 
tioned upon the nontaxability of both the 
lump sum and periodic payments. If the 
periodic payments are taxable, the plaintiff 
may be better off accepting a larger lump 
sum instead of the periodic payments and 
investing the lump sum, even though the 
earnings on the lump sum are generally 
taxable.3 

In order to structure a nontaxable, peri- 
odic payment settlement, it is imperative 
the parties comply with the formal and 
substantive requirements of the federal tax 
laws. The Internal Revenue Service has 
published a number of rulings that provide 
guidance in this area.‘ 

In the controlling ruling,’ the defendant 
injured the plaintiff who sued the de- 
fendant for damages for personal injuries. 
Prior to trial, the plaintiff accepted the 
defendant’s insurance company’s offer to 
settle the suit for a lump sum payment of 
$8,000 and the insurance company’s agree- 
ment to provide the plaintiff with the 


discounted present value of the monthly 
payments of $250 for the plaintiff's life or 
20 years, whichever was longer. If the 
plaintiff died within 20 years, the payments 
were to be paid to the plaintiff's estate for 
the balance of the 20-year period. The 
plaintiff had no right on the date of settle- 
ment to receive less than the total monthly 
payments agreed upon or to control the 
investment of that amount. 

In order to provide the plaintiff with the 
agreed upon monthly payments, the de- 
fendant’s insurance company purchased a 
single premium annuity contract from a 
second insurance company. This latter 
insurance company paid the plaintiff 
directly; however, the defendant’s insur- 
ance company retained all rights of owner- 
ship in the annuity contract, including the 
right to change the beneficiary. The plain- 
tiff had no rights in the annuity contract 
and had rights against the defendant’s 
insurance company no greater than the 
rights of a general crediter of the de- 
fendant’s insurance company in collecting 
the monthly payments. 

The ruling concluded that the defend- 
ant’s insurance company had a continuing 
obligation to pay the plaintiff $250 per 
month for the agreed upon period. The 
insurance company’s investment in the 
annuity contract was used merely to pro- 
vide it with the money necessary to pay its 
obligation, and the plaintiff had no rights 
in the annuity contract.® The plaintiff had a 
right only to a monthly payment and, 
therefore, was not in actual or constructive 
receipt of, and did not have the economic 
benefit of, the lump sum amount that was 
invested to yield the monthly payment. 
Accordingly, the payments to the plaintiff, 
or (should the plaintiff die within 20 years) 
his estate, were excludable from gross 
income.’ 

Not only may the plaintiff receive peri- 
odic payments, but the Service has ruled 
that those payments may increase by a 


fixed percentage from one year to the 
next,® provided the plaintiff is not per- 
mitted to increase, decrease, accelerate, or 
otherwise modify the time and amount of 
the payments. This. permits the plaintiff to 
obtain some protection from inflation. 

Summarizing, in order for periodic pay- 
ments to be excluded from gross income, 
the plaintiff must comply with the fol- 
lowing restrictions: (1) the plaintiff's right 
to receive the payments must be no greater 
than the rights of a general creditor of 
defendant or, as discussed later, defend- 
ant’s assignee; (2) the plaintiff may not 
have ownership rights in the asset in which 
the defendant invests to provide the pay- 
ments; (3) the defendant may not set aside 
specific assets for the plaintiff's benefit; (4) 
the plaintiff must receive the payments 
through suit or settlement as payments of 
damages on account of personal injury; 
and (5) the plaintiff may not agree to a 
lump sum settlement and then require the 
defendant to invest the lump sum on the 
plaintiff's behalf. 


Punitive Damages: A Change of Heart. 
Until July 16, 1984, the Service’s posi- 
tion with respect to the applicability of the 
exclusion provisions of the code to 
amounts paid as punitive damages for 
personal injuries was identical to its posi- 
tion on compensatory damages. Both types 
of damage awards were excludable from 
gross income.? However, on July 16, 1984, 
the Service revoked its prior ruling and 
reversed its position on the excludability of 
punitive damages from gross income.!° 

In this latest ruling the wrongful death 
acts of Virginia and Alabama were dis- 
cussed. In each situation the plaintiff was 
killed in an airplane accident. Under 
Virginia’s Wrongful Death Act, damages 
paid were limited to the amount necessary 
to compensate the survivors eligible to 
receive the damages, for their actual loss 
sustained by reason of the wrongful death. 
No punitive damages were recoverable, 
and the-decedent’s estate had no right to the 
damages. Under Alabama law, damages 
for wrongful death were based solely on the 
defendant’s degree of fault rather than on 
the basis of the loss sustained by the 
survivors. 

The ruling holds that the damages paid 
under the Virginia Act were paid for actual 
loss, while those paid under Alabama law 
were punitive in nature.'! Since punitive 
damages are not paid as compensation for 
personal injury per se, but are based on the 
degree of fault of the tortfeasor, the 
damages paid under Alabama law were 


held not to be excludable from gross 
income. !2 

The ruling applies prospectively. It does 
not apply to taxpayers who receive pay- 
ments in consideration of a release from 
liability under a wrongful death act that 
provides exclusively for the payment of 
punitive damages, if the release was signed 
before. July 16, 1984. 

Both this ruling and the ruling it revoked 
address wrongful death acts that provide 
exclusively for either compensatory or 
punitive damages. Neither addresses 
wrongful death acts that provide for a 
hybrid of both types of damages. Thus, it is 
unclear whether punitive damages that are 
included with compensatory damages in 
settlement of a wrongful death action will 
be includable in gross income. One result 
that is certain to flow from this ruling is 
that in hybrid states, counsel will structure 
settlements to take advantage of the exclud- 
ability from gross income of compensatory 
damages and will avoid characterizing any 
portion of a settlement as punitive dam- 
ages. With respect to court-awarded puni- 
tive damages, it appears that little can be 
done to avoid taxability. Thus ruling may 
encourage plaintiffs to settle cases that 
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otherwise could result in a court award of 
punitive damages. 


Tax Reform Act of 1984 

A recent modification of the accrual 
method of accounting by the Tax Reform 
Act of 1984!3 will probably result in 
‘reducing the tax savings of structured 
settlements to defendants using the accrual 
method of.accounting. At a minimum, this 
may result in such defendants offering less 
in the form of periodic payments than 
previously was the case. Consequently, the 
importance of analyzing a structured settle- 
ment from an economic standpoint is now 
even more important. 

Prior to the Tax Reform Act of 1984, in 
order for an accrual method taxpayer to 
deduct a tort liability settlement, the de- 
fendant had to meet the two-pronged “all 
events test.”'4 To do this, the defendant had 
to show that “all events have occurred 
which determine the fact of liability”'5 and 
had to be able to determine the amount of 
the liability “with reasonable accuracy.”'® 
Once the “all events test” had been met, the 
defendant would currently deduct all pay- 
ments due the plaintiff, including payments 
due in later years. Since the defendant 
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could probably claim a current tax deduc- 
tion for the future payments (for tax pur- 
poses) but would not actually make the 
payments until some later year, the de- 
fendant would benefit from investing the 
tax savings generated by the deduction.'” 
Because of this recent change, the “all 
events test” will no longer be treated as met 
until “economic performance” as to a de- 
duction occurs.'* Regarding payments by 
tortfeasors, the Act provides that “eco- 
‘momic performance” occurs when pay- 
ments are made to the plaintiff.'9 Until the 
Treasury issues regulations, it remains to 
be seen whether a defendant using the 
accrual method of accounting will be en- 
titled to deduct amounts paid for the 
purchase of an annuity contract that will 
provide the plaintiff with periodic pay- 
ments. More importantly, it is possible that 
a defendant will be foreclosed from deduct- 
ing a payment to a third party who would, 
in turn, assume the defendant’s liability to 
pay the plaintiff, because actual payment 
to the plaintiff will be made over a number 
of years. 


Plaintiff's Security 
Frequently, following a major airline 
disaster, a number of plaintiffs will agree to 


structured settlements. Since a plaintiff 
may be no more than a general creditor of 
the defendant, the likelihood of a plaintiff 
actually receiving the agreed upon pay- 
ments is contingent on the continued finan- 
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cial strength of the defendant. This may 
pose a serious problem if the defendant is in 
financial straits, as are a number of the 
airlines. 

It is possible to limit the plaintiff's risk by 
having the defendant enter into an assign- 
ment and assumption of liability agree- 
ment with an assignee chosen by the plain- 
tiff. For example, assume the plaintiff is 
injured by a financially troubled defendant, 
and the parties have agreed that the de- 
fendant will pay the plaintiff a fixed sum of 
money for the plaintiff's life. The plaintiff 
can have the defendant agree to assign its 
liability to a more financially secure com- 
pany, such as a major insurance company. 
Typically, the defendant would then pay 
the assignee to accept the defendant’s lia- 
bility to make future payments to the 
plaintiff. The assignee could use the money 
to purchase a single premium annuity 
contract sufficient to provide the assignee 
with the money to pay the plaintiff. In 
addition, the assignee would assume the 
defendant’s liability to the plaintiff, and the 
plaintiff would become a general creditor 
of the assignee. This provides the plaintiff 
with as much protection as the law permits 
without resulting in the settlement being 
taxable.”° 


Conclusion 

Although structured settlements are an 
excellent and often used tool for settling 
disputes, careful consideration must be 
given to the economic, tax, and practical 
limitations associated with such settle- 
ments. Thus, tax counsel and other profes- 
sional assistance should be enlisted to 
ensure the nontaxability and the relative 
economic benefit of a structured settle- 
ment. BJ 


1§104(a)(2) of the Internal Revenue Code of 
1954, as amended, (“Code”); Treas. Reg. §1.104- 
1(a); Rev. Rul. 79220, 1979-2 C.B. 74; Rev. Rul. 
65-29, 1965-1 C.B. 59; Rev. Rul. 76-133, 1976-1 
C.B. 34. This is true whether the amounts paid to 
the injured party or to such parties’ beneficiaries. 
2In order to avoid a potential constructive 
receipt problem, the plaintiff must not agree toa 
lump-sum settlement and then agree that the 
defendant will invest the lump sum to pay the 
plaintiff the periodic payments; instead, the 
plaintiff and defendant must agree on the lump 
sum portion of the settlement and the amount 
and regularity of the periodic payments. 
_3Code §61(a)(4). This may not be true, of 
course, if the lump sum payment is invested in 
tax exempt obligations. 
4In addition, a number of private letter 
rulings have been issued in this area, and, 
although they may not be cited as authority, they 
do provide additional guidance. See, PLR 
8020095 and PLR 8307015. Planning possibil- 
ities in this area include the use of grantor trusts 
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set up by the defendant where the defendant is 
considered the owner of the trust. See, Rev. Rul. 
77-230, supra. PLR 8029128; PLR 8021127. 

5Rev Rul. 79-220, supra. See fn. 7, infra. 

6In structuring a settlement in an airline 
disaster case, the author found it difficult to 
locate an insurance carrier that was willing to 
issue an annuity contract of which the plaintiff 
clearly was not the owner and on which the 
plaintiff could not change the beneficiary. This 
was, the author was told, because each insurance 
company clears its annuity contract form with 
the various state insurance agencies. A repre- 
sentative of Merrill Lynch-IBAR, however, pro- 
vided an annuity contract well drafted for tax 
purposes. 

7The importance of Rev. Rul. 79-220, supra, 
cannot be too strongly emphasized because 
Congress, as part of the Periodic Payments Act 
of 1982, Pub. L. No. 97-473, §101, 96 Stat. 2605 
(1983), adopted as law the position set forth in _ 
this ruling. The committee report accompanying 
the Act provides that present law as reflected in 
Rev. Rul. 79-220, supra, has merely been 
codified by the Act and remains unchanged. 
S.Rep.No. 97-646, 97th Cong., 2nd Sess. 4 
(1982). See also Rev. Rul. 77-230, supra. 

8Rev. Rul. 79-313, 1979-2 CB 75. 

9Code §104(a)(2); Rev. Rul. 75-45, 1975-1 
C.B. 47. 

Rev. Rul 84-108, 1984-29 I.R.B. 5. 

'!'The ruling relies on Commissioner v. 
Glenshaw Glass Co., 348 U.S. 426 (1955) and 
Starrels v. Commissioner, 304 F.2d 574 (9th Cir. 
1962), aff'g 35 T.C. 646 (1961), as the basis for its 
conclusion. 

'2The Florida Wrongful Death Act, F.S. 
§§768.16-768.27, (1983), provides for compen- 
satory damages but does not preclude punitive 
damages. See, Martin v. United Security Ser- 
vices, Inc., 314 So.2d 765 (1975). 

'3Division A of the Deficit Reduction Act of 
1984, Pub.L.No. 98-369, §1 ef seq., 98 Stat. 494 
(1984). 

'4Treas Reg §1.451-1(a) 

'Sfd.-] 

'6 Id. 

'7At least one commentator has suggested 
that if such a deduction is available to a de- 
fendant, the defendant could be better off than if 
it had not been sued. See, McGowan, Structured 
Settlements: Deduct Now and Pay Later, 60 
TAXES 251 (1982). 

18 Code §461(h). 

19Code §461(h)(2)(c) provides: 

“If the liability of the taxpayer requires a 
payment to another person and 

(ii) arises out of any tort, economic perfor- 
mance occurs as the payments to such person are 
made.” 

20 This practice has gone on for some time. Its 
acceptance for tax purposes is evidenced by 
Congress’ addition of Code §130 in 1982 as part 
of the Periodic Payments Act of 1982. Although 
the section is not aimed at protecting the nontax- 
ability of the settlement to the plaintiff, the 
nontaxability of payments from the assignee to 
the plaintiff is a condition precedent to the 
application of Code §130. If the defendants’ 
assignment of its obligation to a third party 
resulted in the payments by the assignee to 
plaintiff being taxable, Code §130 could never 
apply. Moreover, the Service has ruled privately 
that such assignments are acceptable. See, PLR 
8020095 and PLR 8307015. 
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The Inseparable—Appellate Law and the Trial Lawyer 
Six Basic Steps to Perfecting the Record 


by Betsy E. Gallagher 


Properly preserving the record for ap- 
peal is too often the last thing the trial 
lawyer considers. The lawyer who always 
keeps one eye on protecting the record, 
however, will better serve the interests of 
his client while making life both simpler 
and more likely to be successful for his 
appellate counsel. 


|. Start at the Beginning: Prepare 
Complete Pleadings 

The first pretrial step to ensure the 
success of an appeal is to make sure the 
pleadings frame all of the issues pertinent 
to the litigation. It is not unusual for the 
appellate counsel to find that the most 
likely cause of action or affirmative defense 
was not properly pleaded at the trial level. 

Matters not timely pleaded are generally 
found to have been waived and cannot be 
raised for the first time on appeal.' 

_ If you do not properly plead an issue and 
the opposing party objects to evidence 
being presented at trial on that issue, the 
trial court should keep the evidence out if 
the evidence will prejudice your opposing 
counsel’s action or defense.2, However, 
Florida Rule of Procedure 1.190(b) does 
permit the trial judge to allow parties to 
amend pleadings to conform to the evi- 
dence at trial when there is no objection or 
when the opposing party fails to satisfy the 
court that he will be prejudiced by the 
admission of evidence on the unpleaded 
issue.3 

On the other hand, when opposing coun- 
sel fails to plead an issue properly, you 
should do three things to preserve the 
record properly to take advantage of his 
omission at trial. First, prior to trial, you 
should file a motion in limine requesting 
the judge to exclude the evidence relating 
to the unpleaded issue. Second, during the 
trial, you should object to any attempts to 
offer the evidence and testimony relevant 
to the unpleaded issue. Third, at the jury 
instruction conference, you should object 


to all instructions and portions of the 
proposed verdict form relevant to the 
unpleaded issues.* 


dl. Make Timely and Specific 
Objections at Trial 

To achieve effective legality in the record, 
objections must be specific and contempo- 
raneous.5 Generally, an appellate court 
will only consider the specific objections to 
the admissibility of evidence, or comments 
or conduct of the opposing party which 
were specifically asserted in the trial court; 
grounds raised for the first time on appeal 
will ordinarily not be considered.* Conse- 
quently, failing to object or generally 
stating “Objection, Your Honor” is insuf- 
ficient to preserve for appeal the issue of 
the impropriety of the testimony or conduct 
of the opposing party. There are at least 
two reasons general objections or absent 
objections are not legally effective. First, a 
specific objection is necessary to allow the 
trial court the opportunity to consider the 
issue during the trial, reducing the possibili- 
ty of reversal for a new trial. Appellate 
courts may also assume that the failure of 
experienced counsel to object “constitutes 
intentional trial tactics, mistakes of which 
are not to be corrected on appeal simply 
because they backfired, save in the rarest of 


circumstances,” as noted in Clay v. 
Thomas, 363 So.2d $88, 590 (Fla. 4th DCA 
1978). If the error is a fundamental one, 
however, appellate courts will review the 
propriety of evidence despite the absence 
of a timely and specific objection. However, 
errors are rarely found to be fundamental. 
The doctrine is sparingly used by the 
courts.’ 

The objection must be contemporaneous 
to preserve it properly for appellate review.® 
Any objection to a question should be 
made before the answer is given. If the 
witness answers despite your objection or 
before you object, you should immediately 
ask the court to strike the testimony and 
instruct the jury to disregard it. A motion 
to strike should also be made where the 
witness’ answer is unresponsive or is an 
otherwise improper response to a proper 
question. Untimely motions to strike, such 
as those after a party has rested, should be 
denied as in Boutwell v. Bishop, 194 So.2d 
3(Fla. Ist DCA 1967). Florida Rule 1.470(c) 
of Civil Procedure removes the need to 
object or take exception to orders “grant- 
ing or denying motions for new trial, 
directed verdicts or judgments non obstante 
veredicto or in arrest of judgment . . .”; the 
same rule makes obsolete the former pro- 
cedure of formally taking exception to 
every adverse ruling. 

To avoid problems, confusion and pos- 
sible waiver of an appellate issue, you 
should not make a standing objection. The 
safest practice is to object each time an 
improper question is asked or inappro- 
priate evidence is offered. You should not 
forget to use the record to document 
nonverbal courtroom occurrences. If a 
party witness or judge makes a gesture, 
falls asleep, uses improper voice intona- 
tions, or otherwise engages in prejudicial 
conduct which would not be apparent 
from the record, you should promptly 
object with sufficient specificity to docu- 
ment the improper act. Such an objection 
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gives opposing counsel and the trial court 
an opportunity to state on the record 
whether the conduct occurred, gives the 
trial court an opportunity to correct any 
error and creates a record of the conduct 
for later appellate review.? 


lil. Make Complete Proffer of All 
Evidence Not Allowed 

When the trial judge sustains an objec- 
tion to a question or an objection does not 
allow certain evidence to be reviewed by 
the jury, you must offer a full proffer of 
that testimony or evidence into the 
record.'° The evidence sought to be pre- 
sented must appear on the trial court 
record, so that the appellate court will be 
apprised as to exactly what was excluded 
and can determine whether the exclusion 
was prejudicial error. Generally, the court 
will only reverse if the ruling constitutes 
prejudicial error or a substantial right of 
the party is adversely affected. 

After evidence is ruled inadmissible, a 
proffer of proof should be made outside 
the presence of the jury; the court should 
allow the witness to answer all questions 
asked as noted in Musachia v. Terry, 140 


So.2d 605 (Fla. 3d DCA 1962). You should 
not let the opposing attorney distract you 
by continuous formal objections or com- 
ments that offers of proof are “never 
made”; make sure the proffer documents 


‘all of the matters which the excluded 


testimony would have established. 

An appellate court will not review the 
trial court’s exclusion of testimony or 
other evidence when counselhas made no 
proper proffer. Although prejudicial error 
will not be found by the appellate court 
(and no reversal will result) when the 
disallowed evidence was immaterial or 
merely cumulative to other testimony, as in 
Florida East Coast Railroad Co. v. 
Morgan, 213 So.2d 632, 634 (Fla. 3d DCA 
1968), prejudicial error may be presumed 
by the court when the trial court does not 
allow a complete proffer, since the appel- 
late court cannot tell whether the testimony 
would be material.!! 


IV. Jury Instructions and The Charge 
Conference 

Parties must file their written requests 
for desired jury instructions by the close of 
the evidence per Fla.R.Civ.P. 1.470(b). A 


An alternative 
to full-service brokers 
that you can really profit from: 


Unlike full-service 


charge conference is mandatory. All objec- 
tions to. proposed instructions. must be 
made at the conference and must be ruled 
on by the court if they are to be preserved. 
The rule expressly. and specifically states 
that a party cannot raise as error on appeal 
the court’s failure to give an instruction 
unless the instruction was requested; similar- 
ly, a party cannot raise as error the giving 
of a charge unless the party properly 
objected to the charge at the charge con- 
ference. 

Florida decisions follow the rule of civil 
procedure.'2 When a desired instruction 
was not.requested in writing, the appellate 
courts have refused to consider as error a 
trial court’s failure to give the instruction 
as evidenced in Jackson v. Harsco Corp., 
364 So.2d 808, 810 (Fla. 3d DCA 1978); 
Ellis v. Golconda Corp., 352 So.2d 1221 
(Fla. Ist DCA 1977). Cf., Insurance Com- 
pany v. Estate of Guzman, 421 So.2d 597, 
605 (Fla. 4th DCA 1982). Objections to 
instructions must be specific enough to 
inform the trial court of the error, or the 
propriety of the instruction will not be 
considered by the appellate court.!3 

Improperly preserved errors may be 
considered by a trial court in a motion for 
new trial or by the appellate court when the 
error was fundamental or the charge was 
either inadvertently given or given incon- 
sistently with the court’s ruling at the 
charge conference. '4 


V. Motions for Directed Verdict and the 
Legal Sufficiency of the Evidence on 
Appeal 

A motion for directed verdict should be 
made at the close of the evidence offered by 
the adverse party per Fla.R.Civ.P. 1.480. 
The defendant should also move for di- 
rected verdict at the close of all evidence in 
order to test the sufficiency of the evidence 
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verdict on appeal.'5 Under Fla.R.Civ.P. 
1.480(b), if the jury returns an unfavorable 
verdict, the losing party should move with- 
in 10 days of the verdict.to have the verdict 
and to any judgment entered onthe verdict 
set aside and to have judgment-entered in 
accordance with the earlier motion(s) for 
directed verdict. Under subsection (c) of 
the rule, the motion may be joined witha 
motion for new trial or a new trial may be: 
requested in the alternative. However, if 
the court has previously reserved ruling on 
a motion for directed verdict, it can act on « 
its own on the reserved motion after the 
verdict is returned asin Dent v. Casale, 358 
So.2d 1101, 1102 (Fla. 34 DCA 1978). 
Although the proper title for the motion is 
“motion for judgment in accordance with 
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motion for directed verdict,” a mislabeled 
“motion for judgment notwithstanding the 
verdict” may be treated by the court as a 
motion for judgment in accordance with a 
motion for directed verdict if the substance 
of the motion is in accordance with the 
rules. !¢ 

Appellate courts are increasingly com- 
mending the growing trial practice of re- 
serving rulings on motions for directed 
verdict until the jury has had an oppor- 
tunity to return a verdict.'’ Such a practice 
renders retrial of a case unnecessary in the 
event an appellate court finds it necessary 
to reverse a ruling on a directed verdict.'* 
The practice also allows the judge “to 
scrutinize the record and make informed 
considered rulings,” as stated in 655/ Collins 
Avenue Corp. v. Millen, 104 So.2d at 341 
(Fla. 1958). The practice is a good one for 
apparently prevailing trial lawyers to en- 
courage once the judge announces an intent 
to direct a verdict since, if the cause is 
submitted to a jury and a favorable jury 
verdict results, the losing party will have 
much more difficulty obtaining a reversal 
of the jury’s own verdict than a directed 
one. 

Rule 1.480 requires that the motion for 
new trial include the specific grounds. The 
movant should state on the record all of the 
general boilerplate grounds for the motion, 
as well as the specific factual and legal 
bases applicable to the case at bar; he 
should not forget that the motion admits 
the truth of all facts in evidence for the 
purpose of the determination of the legal 
sufficiency of the evidence. 


VI. A Timely Filed Motion for New Trial 
Is Essential to Preserve Certain Issues 
for Appeal 

Motions for new trial must be served 
within 10 days of the rendition of a verdict 
ina jury trial and the entry of a judgment in 
a nonjury action according to Fla.R.Civ.P. 
1.530(b). The trial court, in its discretion, 
can allow amendments to a timely motion 
any time before the motion “is de- 
termined,” per Fla.R.Civ.P. 1.530(b). 

The safest practice in drafting the mo- 
tion is to assert any error in the motion 
which may be raised on appeal even if the 
error may not have been properly pre- 
served. For instance, the issue of the suf- 
ficiency of the evidence is not preserved for 
appellate purposes if it has not been in- 
cluded in the motion for new trial or a 
motion for directed verdict.'9 

Grounds underlying motions for new 
trial must, however, reflect prejudice to 
the moving party.2° Generally, trial counsel 


must have timely objected to the event 
asserted as a ground for the motion for new 
trial. Exceptions include newly discovered 
evidence.?! In certain cases improper or 
inconsistent verdicts must be objected. to 
before the jury is discharged in order to 
preserve the inconsistency issue for appel- 
late consideration.22 


Conclusion 

The success of the appellate process is 
generally determined long before the notice 
of appeal is filed. Trial lawyers simply 
cannot afford to ignore basic appellate 
principles. This article offers only a sample 
of some of those principles and the pitfalls 
to be avoided, and is not intended as a 
comprehensive, all inclusive package. 
Proper representation of clients requires 
the litigator to become familiar with, and 
satisfy, all pertinent appellate conditions 
precedent to a successful trial result. After 
all, there is no excuse for allowing a trial 
lawyer’s ignorance of appellate law to 
affect adversely his client’s rights and jeopar- 
dize the hard-won verdict. @ 


' See, e.g., Uvesco, Inc. v. Petersen, 295 So.2d 
353 354 (Fla. 4th D.C.A. 1974); Sonnenblick- 
Goldman v. Feldman, 266 So.2d 48, 50 (Fla. 3d 
D.C.A. 1972). 

2 See, e.g., FLA. R. Civ. P. 1.190(b); Holmes 
v. Mernah, 427 So.2d 378. 379 (Fla. 4th D.C.A. 
1983). 

3 See, e.g., Miami Valley Broadcasting Corp. 
v. Lang, 429 So.2d 1333, 1336 (Fla. 4th D.C.A. 
1983). 

4See, Holmes v. Mernah, 427 So.2d at 379 
(Fla. 4th D.C.A. 1983); Hall v. Oakley, 409 
So.2d 93 (Fla. Ist D.C.A. 1982); Parry v. 
Nationwide Mutual Fire Insurance Co., 407 
So.2d 936, 937 (Fla. Sth D.C.A. 1981) (motion in 
limine and general objection to testimony are 
insufficient to preserve the error for review when 
there was no objection to the specific question). 

SFLA. STAT. §90.104(1). 

6 See, e.g., Lineberger v. Domino Canning 
Co., 68 So.2d 357 (Fla. 1953); Tabasky v. 
Dreyfuss, 350 So.2d 520, 521 (Fla. 3d D.C.A. 
1977). 

7See, Porter v. State, 356 So.2d 1268, 1270 
(Fla. 2d D.C.A. 1978) (dissenting opinion of 
Judge Hubbard). 

8 See, e.g., Clark v. State, 363 So.2d 331, 
332-333 (Fla. 1978); Liberty Mutual Insurance 
Company v. Dilenge, 312 So.2d 251 (Fla. 3d 
D.C.A. 1975). 

9 United States v. Ehrlichman, 546 F.2d 910, 
917 n.9 (D.C. Cir. 1976); United States v. 
McCord, 509 F.2d 334, 346 n.34 (D.C. Cir. 
1974); Billeci v. United States, 184 F.2d 394, 
401-402 (D.C. Cir. 1950). 

!OF LA. STAT. §90.104(1)(b); see also, Berger v. 
E. Gerger & Co., 76 Fla. 503, 80 So.2d 296 
(1918). 

'! Musachia v. Terry, 140 So.2d at 608 (Fla. 3d 
D.C.A. 1962). 

!2 See, e.g., Berger v. Nathan, 66 So.2d 278 
(Fla. 1953); Gordon v. St. Mary’s Hospital, Inc., 


305 So.2d 234 (Fla. 4th D.C.A. 1974) 

'3 Dubuis v. 79th Street Hotel, 231 So.2d 532 
(Fla. 3d D.C.A. 1970). 

'4 See, e.g., Railway Express Agency, Inc. v. 
Fulmer, 227 So.2d 870 (Fla. 1969); Sears 
Roebuck & Company v. Jackson, 433 So.2d 
1319, 1322 (Fla. 3d D.C.A. 1983); Bickford v. 
Wall, 371 So.2d 173 (Fla. 3d D.C.A. 1979); 
Shank v. Fassoulas, 304 So.2d 469 (Fla. 3d 
D.C.A. 1974); Wofford Beach Hotel, Inc. v. 
Glass, 170 So.2d 62 (Fla. 3d D.C.A. 1964). 

'S See Keyes Company v. Shea, 372 So.2d 493 
(Fla. 4th D.C.A. 1979) (appellant waived right 
to test the legal sufficiency of the evidence when 
it made no motion for directed verdict at the 
close of all the evidence although the motion had 
been made after plaintiff rested). Accord, 6551 
Collins Avenue Corp. v. Millen, 104 So.2d 337, 
340 (Fla. 1958). i 

'6 Hall v. Ricardo, 331 So.2d 375, 376 (Fla. 3d 
D.C.A. 1976). 

'’ See, e.g., 6551 Collins Avenue Corp. v. 
Millen, 104 So.2d at 341 (Fla. 1958); Ditlow v. 
Kaplan, 181 So.2d 226, 227 (Fla. 3d D.C.A. 
1965). 

'8 Ditlow v. Kaplan, 181 So.2d at 227 (Fla. 3d 
D.C.A. 1965). 

'9 See, e.g., Borenstein v. Raskin, 401 So.2d 
884 (Fla. 3d D.C.A. 1981). Tabasky v. Dreyfuss, 
350 So.2d at 522 (Fla. 3d D.C.A. 1977). 

20 See, for instance, FLA. STAT. §90.104. 

21 See FLA. R. Civ. P. 1.540(b). 

22See Ashby Division of Consolidated 
Aluminum Corporation v. Dobkin, ___ So.2d 
——, 9 FLW 2180 (Fla. 3d D.C.A. 1984) and 
Consolidated Aluminum v. Huntt. 425 So.2d 
1156 (Fla. 3d D.C.A. 1982). 
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Family Law 


Divorce Taxation as Implemented by 


The Tax Reform Act of 1984 


Part Two 


In last month’s Journal the tax treatment 
of alimony and child support, as drastically 
changed by the Tax Reform Act of 1984 
(the Act), enacted July 18, 1984, was 
discussed. Here, other significant portions 
of the domestic relations provisions of the 
Act will be dealt with. There will also be a 
brief mention of the divorce implications 
of the Retirement Equity Act of 1984, 
signed into law August 23, 1984, particular- 
ly the “Qualified Domestic Relations 
Order,” (QDRO). 


Property Transfers 

The Act added new §1041 in response to 
a long perceived inequity that, under prior 
law, caused a tax to be imposed upon the 
transfer of property between spouses or 
former spouses incident to a divorce. Thus, 
Davis' tax implications are overruled. Sec- 
tion 1041 was designed to provide that no 
gain or loss is recognized when property is 
transferred to (or in trust for the benefit of) 
a spouse or former spouse incident to 
divorce.” 


Under the Act, tax-free treatment for 


property transfers arises in two situations, 
whether or not they are made pursuant toa 
court order. First, any transfer between 
spouses, whether or not divorce is contem- 
plated, will now be subject to the nonrecog- 
nition rule of §1041. This approach con- 
tinues Congress’ expressed intent to view 
husbands and wives as a single economic 
unit for tax purposes. Second, nontaxable 
treatment will extend to transfers of proper- 
ty to a former spouse of the transferor if the 
transfer is “incident to the divorce.” A 
transfer will be deemed incident to a divorce 
if it occurs within one year after the date in 
which the marriage ceases? or if later, if the 
transfer is deemed “related to the cessation 
of marriage.” Temporary Regulations‘ A- 
7 of §1.1041-1T provides that “any transfer 
not pursuant to a divorce or separation 
instrument and any transfer occurring 
more than six years after the cessation of 
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‘the marriage is presumed to be not related 


to the cessation of the marriage. This 
presumption may be rebutted only by 
showing that the transfer was made to 
effect the division of property owned by 
the former spouses at the time of the 
cessation of the marriage.” 

In all cases of such transfers the property 
transferred shall be deemed, for tax pur- 
poses, to have been acquired by the trans- 
feree spouse as a gift and the transferee 
spouse’s basis in the property acquired will 
be a carryover basis (i.e., the adjusted basis 
of the transferor). In addition, the holding 
period of the transferee spouse shall be 
deemed to be the holding period of the 
transferor spouse. 

The character of the property in the 
hands of the transferee spouse will not 
necessarily be the same as it was in the 
hands of the transferor spouse. Section 

1041 does not appear to impact the general 
rules surrounding the transfers of property 
in a nontaxable context. Thus, the general 
body of tax law regarding transfers of 
property in a marital or divorce context 
remain applicable notwithstanding 
Congress’ intent to simplify and make 
uniform their treatment. For example, a 
transfer of stock owned by a stockbroker 
which would be deemed an inventory item 


and used by him ina trade or business, toa 
transferee spouse who is not in such busi- 
ness, will cause the character of the trans- 
ferred asset to change from an inventory 
asset (giving rise to ordinary income or loss 
on sale) to that of a capital asset (giving rise 
to capital gain or loss on sale) in the hands 
of the transferee spouse, notwithstanding 
the application of §1041, which prevents 
the recognition of any gain or loss upon the 
transfer. 

Section 1041 affects the appligation of 
other provisions of the Code in that it 
specifically overrides the recapture rules 
for accelerated depreciation and invest- 
ment tax credit. However, such nonrecog- 
nition effect does not prevent the recapture, 
of investment tax credit on transferred 
property in the hands of the transferee 
spouse if the transferred property’s use in 
the transferee’s hands is different than that 
of the use of the property in the hands of 
the transferor spouse.® 

The Temporary Regulations provide tha’ 
“a transfer of property under §1041 must, 
at the time of the transfer, supply the 
transferee with records sufficient to de- 
termine the adjusted basis and holding 
period of the property as of the date of the 
transfer.” In addition, in the case of a 
transfer of property which carries with it a 
potential liability for investment tax credit _ 
recapture, the transferor must, at the time 
of transfer, supply the transferee with 
records sufficient to determine the amount 
and period of such potential liability. Such 
records must be preserved and kept ac- 
cessible by the transferee. While*couched 
in mandatory terms, there are no penalty 
provisions either in the regulations or in 
the Code; therefore consideration should 
be given to incorporating the requirement 
of the regulations into the final judgment 
for dissolution of marriage whenever there 
is a transfer of property. The provisions of 
the final judgment can then be enforced by 
the contempt powers of the court. 


if 
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The rules of §1041 are effective for all 
transfers after July 18, 1984, and are also 
applicable to transfers after December 31, 
1983, but on or before July 18, 1984, if both 
spouses elect to have the provisions of the 
new law apply. Likewise, if a transfer 
occurs after July 18, 1984, pursuant to an 
instrument in effect prior to that date, the 
new law excepting the transfer from recogni- 
tion of gain and carryover of basis will not 
apply unless both spouses elect to have it 
apply. 

The demise of the Davis tax conse- 
quences does not abrogate the obligation 
of counsel to demonstrate to the court 
other tax consequences of transferring 
property. Ifa party seeks equitable distribu- 
tion of assets, it must be kept in mind that, 
as written by Judge Sharp in Mahaffey v. 
Mahaffey, 401 So.2d 1372 (Fla. 5th DCA 
1981), “the concept of ‘equitable distribu- 
tion’ does not require an equal division of 
assets acquired during the marriage be- 
tween the parties although that is a good 
starting point in most cases.” To arrive at 
that “starting point” the tax consequences 
on the eventual sale by the transferee of 
property must be demonstrated since that 
transferee takes the basis of the transferor. 
That which the court may have thought to 
be equitable when considering the values 
of each asset at the time of trial may have 
far different results when considering the 
after-tax consequences of a liquidation of 
that property. 


Dependency Exemption 

Under the Act the custodial parent is 
entitled to the dependency exemption, as- 
suming that the parents together (or at 
least one of them) contribute one-half of 
the child’s support. The exception to the 
rule is that the noncustodial parent may 
claim the dependency exemption if the 


custodial parent signs a written declaration 
that he or she will not claim the child as a 
dependent for the taxable year. 

The exemption may be released for a 
single year, for a number of specified years, 
or for all future years as specified in the 
declaration. If the exemption is released 
for more than one year, the original release 
must be attached to the return of the 
noncustodial spouse, and a copy of such 
release must be attached to his or her 
return for each succeeding taxable year for 
which he or she claims the dependency 
exemption. 

There is no question that the parent with 
whom the child maintains his “primary 
physical residence,” under the provisions 
of F.S. §61.13(2)(b) and (3), will, for the 
purposes of the Act be considered as the 
“custodial parent.” 

The effective date of this provision is 
January 1, 1985. If, however, a judgment 
or agreement executed prior to January |, 
1985, provides that the custodial pareat 
has agreed to release his or her claim to the 
dependency exemption to the noncustodial 
parent and the noncustodial parent pro- 
vides at least $600 of support to that child, 
that provision survives. 


Medical Expenses 

Prior to the Act only the parent entitled 
to the dependency exemption could deduct 
medical expenses for that child. Under the 
Act, the parent paying the medical bills is 
entitled to claim them on his or her separate 
return as long as the parents are divorced, 
legally separated, have a written separa- 
tion agreement or have lived apart for the 
last six months of the calendar year. Also, 
collectively, the parents must have had 
“custody” of the child for more than half of 
the year and must have provided more 
than half the child’s support. Thus, a 


parent can deduct medical expenses paid 
by that parent for a child even though a 
dependency exemption for the child is 
claimed by the other parent. 


Innocent Spouse Rule 

The Act expands the innocent spouse 
status for one who files a joint return. Now 
the understatement of tax must exceed 
$500 and be attributable to grossly er- 
roneous items of one spouse, not just an 
omission from gross income, thereby includ- 
ing within the status a situation where 
taxes are imposed due to erroneous deduc- 
tion or other improper tax return line 
entries. 

To qualify for relief, the spouse must 
establish that in signing the return he or she 
did not know and had no reason to know 
that there was a substantial understate- 
ment and that in considering all the facts, it 
would be inequitable to hold the spouse 
liable. There are also special percentage 
rules that must be met. If the adjusted gross 
income is $20,000 or less the tax liability 
because of the tax understatement must be 
greater than 10 percent, and if the adjusted 
gross income is more than $20,000, then 
the tax liability must be greater than 25 
percent. 

The innocent spouse amendments apply 
to all taxable years and could benefit 
spouses with cases pending now or those 
that may later be filed. 


The Retirement Equity Act of 1984 
This Act has laid to rest many of the 
questions regarding whether federal law 
prohibits state courts from dividing or 
distributing private pension plan benefits 
upon marriage dissolution. Prior to its 
enactment, it was unclear whether the 
prohibition against assignment or aliena- 
tion of benefits would bar division of 
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benefits upon dissolution. Now, the crea- 
tion, assignment, or recognition of a right 
to a participant’s retirement benefits will 
not be considered a violation of the spend- 
thrift provisions of the plan if made pur- 
suant to a “qualified domestic relations 
order” (QDRO).’ 

A QDRO is any judgment or order 
which relates to the payment of child 
support, alimony payments or marital prop- 
erty rights to a spouse, former spouse, 
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child or other dependent of a participant 
and which creates or recognizes the exist- 
ence of an alternate payee’s right to, or 
assigns to an alternate payee the right to 
receive all or a portion of the benefits 
payable with respect to a participant under 
a plan. An alternate payee can be a spouse, 
former spouse, child or other dependent. 
The QDRO must clearly specify: (i) the 
name and last known mailing address of 
the participant and the name and mailing 
address of each alternate payee covered by 
the order; (ii) the amount or percentage of 
benefits to be paid to each alternate payee 
or the manner in which such amount or 
percentage is to be determined; and (iii) the 
number of payments affected; and (iv) each 
plan to which the order applies. 

The QDRO meets the requirements of 
the Act only if such order does not require 
a plan to provide any type or form of 
benefits, or any option, not otherwise 
provided under the plan, does not require 
the plan to provide increased benefits and 
does not require the payments of benefits 
to an alternate payee which are required to 
be paid to another alternate payee under 
another order previously determined to be 
a QDRO. The order must further not 
require benefits to be paid earlier than the 
earliest retirement age provided under the 
plan although it can require payment even 
if the participant has not retired. It can 
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provide for an alternate payee to begin to 
receive payments on the date the partici- 
pant reaches the plan’s earliest retirement 
age, even if the participant does not retire. 


Conclusion 

“The new alimony system is complex 
and is likely to prove unworkable for 
many. Replete with traps for the unwary, 
as well as ‘punitive’ consequences in some 
instances, the new rules are the antithesis 
of ‘tax simplification.’”® Amending legisla- 
tion is desperately needed; however, until 
Congress acts again, there are probably 
more questions about the Act that are 
unanswered than have been answered. Not 
only the Code but the committee reports 
must be thoroughly studied. 

The Temporary Regulations will bind 
the Internal Revenue Service until amended 
or changed by the appropriate courts. 
Further regulations are imminent and there- 
fore, when issued must be read and studied 
by all who are dealing with dissolution of 
marriage proceedings. Failure to be cog- 
nizant of new rules can most certainly 
subject counsel to exposure to malpractice 
claims since the rules, in many respects, are 
technical and must be followed to the letter 
of the law. Furthermore, a judge may 
intend one result and create a far different 
result if counsel does not make clear the 
tax consequences of the final ruling. 


'U.S. v. Davis, 370 U.S. 65 (1962). 

2Section 1041 does not apply to transfers 
between spouses if the transferee spouse is a 
nonresident alien. In such a transfer, a gain or 
loss (if any) is recognized (assuming no other 
nonrecognition provision applies) at the time of 
the transfer of the property. 

3In Florida, this date would be the date of 
entry of the final judgment of dissolution of 
marriage. 

4The Temporary Regulations, published by 
the Internal Revenue Service August 17, 1984, 
are in question (Q) and answer (A) form. 

5Code §1015(e). The basis rule in 1015(e) is 
different than the general gift basis rule under 
§1015(a) which limits carryover basis to fair 
market value if the fair market value of the 
transferred property is less than the basis of the 
transferor. Under §1041, the actual basis of the 
transferor carries over to the transferee spouse 
regardless of the fair market value of the proper- 
ty at the time of the transfer. 

6 For example, an automobile used in a trade 
or business and upon which an investment tax 
credit (ITC) has been taken by a transferor 
spouse when transferred under §1041 to a spouse 
who converts its use to a personal use, will cause 
a recapture of the ITC in the hands of the 
transferee spouse. 

7] EQUITABLE DISTRIBUTION JOURNAL 119 
(Sept. 1984). 

8 Hopkins, David H., 7 FAMILY ADVOCATE 8, 
(Fall 1984). 
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Criminal Law 


To James or Not to James 


This article discusses Florida case law regarding the leave procedural predicate required for 


by John E. Fennelly 


Vicarious admissions, in the form of co- 
conspirator statements, are an oftentimes 
murky and slippery subject at both the trial 
court and appellate level. The co-conspir- 
ator admission rule permits a statement 
made by one conspirator to be used, under 
certain circumstances, against other mem- 
bers of a conspiracy. Simply put, an admis- 
sion by A becomes the admission of 
B-C-D-E. Historically the rule seems to 

-have its genesis in agency principles which 
view the co-conspirators as “partners in 
crime.” 

Hall v. State, 31 Fla. 176, 12 So. 449, 
(Fla. 1893), was the first Florida case that 
dealt with the question of co-conspirator 
admissions. The Supreme Court, in Hall, 
accepted the general rule noted previously 
making the admission of one conspirator 
the admission of all members of the con- 
spiracy. The foregoing general rule an- 
nounced in Hall was subject to the limita- 
tion that before admission of such evidence 
the state should be required to show (1) the 
existence of a conspiracy; and (2) the 
participation by the accused in trial. The 
Hall court also recognized that a trial “for 
the sake of convenience” could dispense 
with the initial showing. Thus the trial 
court in “urgent and particular circum- 
stances” could “admit acts or declarations 
of a co-conspirator before sufficient proof 
is given of the conspiracy itself.” 

Ina subsequent case, Jenkins v. State, 35 
Fla. 737, 18 So.183, (Fla. 1895) the Su- 
preme Court reaffirmed the Hail holding 
but omitted the language that permitted a 
court to vary the order of proof. That is, 
permit admission of co-conspiracy evi- 
dence without a prior showing of both a 
conspiracy and the accused’s participation 
in it. 

Court discretion with regard to the order 
of proof in conspiracy cases was again 
approved in Roberson v. State, 40 Fla. 509, 
24 So. 474, (Fla. 1898). The Supreme Court 
citing Jenkins, held that a “trial court is 


admission of co-conspirator statements and the Evidence Code’s possible impact upon case law. 


authorized to regulate the order of the 
introduction of evidence and its discretion 
in this matter will only be interfered with 
when clearly abused.” In an even later case, 
Parrish v. State, 90 Fla. 276, 105 So. 130, 
(Fla. 1921), the Supreme Court reaffirmed 
the Roberson holding. The issue presented 
for review involved admission of a confes- 
sion before a corpus delecti was established. 
The Supreme Court, citing Hall v. State for 
support, reaffirmed the trial court’s authori- 
ty “to regulate the order of the introduction 
of evidence and the examination of wit- 
nesses. . . its discretion in such matters will 
only be interfered with by an appellate 
court where clearly abused and the rights of 
the accused have been clearly injuriously 
affected.” 

These initial decisions planted seeds of 
future conflict in Florida case law. What 
emerged were three distinct standards gov- 
erning admission of co-conspirator evi- 
dence. 

The first, for purposes of this discussion, 
is the Hall rule. Under this approach a 
statement made by a co-conspirator in 
furtherance of the conspiracy is admissible 
against a// members of the conspiracy. 
Prior to admission of such testimony, 
however, independent evidence must estab- 
lish both the existency of a conspiracy and 
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the nondeclarant’s [accused] participation 
in it. This predicate may be dispensed with 
only upon a showing of “urgent circum- 
stances.” 

The second standard, reflected in the 
Jenkins case, also permits use of co-conspira- 
tor statements against a nondeclarant. This 
standard does not, however, seem to give 
the trial court any discretion with regard to 
order of proof. This approach would always 
require, prior to admission, the indepen- 
dent evidence establish both the existence 
of the conspiracy and the nondeclarant’s 
participation. 

The third and most liberal standard was 
reflected in the previously cited Parrish and 
Roberson cases. As indicated the trial 
court is given extremely wide latitude with 
regard to the order of proof. 

The latent conflict began to become 
patent when the often quoted case of 
Farnell v. State, 214 So.2d 753 (Fla. 2d 
DCA, 1968), was decided. Farnell, a public 
official, was prosecuted for thefts occur- 
ring over an extended period of time. The 
trial court permitted several witnesses to 
testify concerning statements made by em- 
ployees of Farnell’s office. The employees 
did not testify and the statements were, in 
fact, classic hearsay. On appeal the state 
defended admission of the statements as 
co-conspirator admissions. In reversing 
Farnell’s conviction the appellate court 
found evidence of an insufficient conspiracy 
and therefore admission of the purported 
co-conspirator statements reversible error. 
The opinion was remarkable in that respect. 
What was remarkable about Farnell was 
the court’s interpretation of Florida case 
law on the issue under discussion in this 
article. The Farnell court, citing Brown v. 
State, 175 So. 515 (Fla., 1937), Duke v. 
State, 185 So. 422 (Fla., 1938), and federal 
authorities also held that prior to admis- 
sion of co-conspirator statements there 
must be an independent showing as de- 
scribed previously in this article. 
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Unfortunately, the Farnell decision was 

misleading in so far as it attempted to 
discuss existing Florida case law. In reach- 
ing its conclusion on the required order of 
proof in conspiracy cases the court relied 
heavily on Brown v. State and Duke v. 
State. Close examination of Brown and 
Duke discloses no discussion of order or 
proof. The Farnell court did cite Roberson 
but only with regard to the general rule of 
admissibility of co-conspirator evidence. 
This omission was indeed unfortunate for 
as indicated previously the Roberson case 
gave broad discretion to trial courts in this 
area. 
Farnell has been frequently cited by 
Florida appellate courts: Resnick v. State, 
287 So. 24(Fla., 1971)-“Before invoking. . . 
independent evidence of the existence of a 
conspiracy, and the objecting parties’ par- 
ticipation in it must be presented by the 
state”; Hudson v. State, 276 So. 89 (Fia., 
1973)—“Before evidence the exsistence of a 
conspiracy and defendants participation 
must be established on a prima facie basis”; 
Damon v. State, 289 So. 720 (Fla., 1973),- 
“Before co-conspirator rule may be invoked 
there must first be independent evidence of 
the existence of a conspiracy and the 
objective party's participation in it"; Everett 
v. State, 339 So. 704 (Fla. 34d DCA 1976),- 
“Before the coconspirator exception to the 
hearsay rule may be invoked, there must be 
independent evidence of the existence ofa 
conspiracy and the objecting party’s partici- 
pation in said conspiracy”; Savedra v. 
State, 421 So. 725 (Fla. 4th DCA 1984),- 
“Before the co-conspirator rule may be 
invoked there must first be evidence of a 
conspiracy and the accused's participation 
in it.” 

At the same time the court discretion 
approach has retained vitality. Thus in 
Honchell v. State, 257 So.2d 889 (Fla. 
1972), the Florida Supreme Court reaf- 
firmed Roberson by observing “the trial 
court in its discretion may permit the order 
of proofs to be reversed, admitting acts and 
declarations [of] the co-conspirator before 
proof is given of the conspiracy itself. 
However, this is conditioned on the prose- 
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cutor subsequently furnishing adequate 
proof of the conspiracy itself. See Hall v. 
State.” 


The above-mentioned passage appears 
in a footnote in the Honchell case. Inter- 
estingly enough, the Supreme Court in 
Honchell, citing Farnell, seemed initially to 
embrace finally the no discretion rule an- 
nounced in Farnell. In Everett v. State the 
Third District citing Honchell observed: 
“ A trial court may admit a co-conspirators 
incriminating testimony into evidence be- 
fore proof of a conspiracy is furnished, it 
must be conditioned on the prosecutor 
subsequently furnishing independent, ade- 
quate evidence of the conspiracy. Honchell 
v. State, 257 So.2d 889 (Fla. 1971).” 


The court discretion approach surfaced 
again in the recent case of Tresvant v. 
State, 396 So. 2d 733 (Fla. 3d DCA 1981). 
In Tresvant, the court in sustaining the de- 
fendant’s conviction found admission of 
co-conspirator evidence before proof of a 
conspiracy acceptable “since it is within the 
sound discretion of the trial judge to permit 
the order of proof to be reversed provided 
only that ultimately the prosecution fur- 
nishes adequate independent proof of the 
conspiracy.” 


In light of the foregoing it would seem 
that Florida law on this issue remains 
unsettled and is in need of clarification by 
the Supreme Court. In this writer’s opinion, 
the Florida Evidence Code precludes con- 
tinued use of the Honchell or discretionary 
approach. This opinion is buttressed both 
by examination of the Code itself and 
federal cases construing similar provisions 
of the Federal Rules of Evidence. Addi- 
tionally, use of the discovery provisions of 
the Florida Rules of Criminal Procedure 
can provide relief from the cumbersome 
procedures currently being used by federal 
courts to determine admissibility of co- 
conspirator evidence. 

Turning to Florida’s Evidence Code, 
§90.104 provides that “in case tried to a 
jury, a court shall conduct proceedings to 
the maximum extent practicable in such a 
manner as to prevent inadmissible evi- 
dence being suggested to the jury by any 
means.” 

Section 90.803 (18)(e), which codifies the 
co-conspirator exception, provides a re- 
quirement for an instruction to the jury 
that evidence of both the conspiracy and 
each member’s participation be shown by 
independent evidence before introduction 
“of any evidence or before evidence is 
admitted under this paragraph.” Commit- 
tee comments to this section clearly in- 


dicate the framers’ intent that a showing of 
both conspiracy and the nondeclarant’s 
participation be shown prior to use of the 
exception. 

Section 90.105, which deals with condi- 
tional relevancy, is less clear. Paragraph (2) 
provides that when “relevancy of evidence 
depends upon the existence of a pre- 
liminary fact the court shall admit the 
proffered evidence when there is prima 
facie evidence sufficient to support a find- 
ing of the preliminary fact.” Paragraph (3) 
of 90.105 provides for hearings out of the 
presence of the jury when dealing with 
preliminary matters when “the interests of 
justice require.” 

It could, of course, be argued that 90.105 
(2) allows continued use of a court discre- 
tion test. However, the previously noted 
case of Savareda v. State casts serious 
doubt upon the continued use of court 
discretion. In Savareda, Judge Glickstein 
had occasion to examine both 90.105 and 
federal cases construing an almost identical 
provision of the Federal Rules of Evidence. 
Judge Glickstein concluded that 90.105 (1) 
governs admissibility of co-conspirator evi- 
dence.' As noted, 90.105 (1) provides that 
preliminary questions concerning admissi- 
bility of evidence are exclusively in the 
court’s domain. In reaching this conclusion 
the Fourth District relied on a leading 
federal case James v. United States, 590 
F.2d 575 (1979). The James case construed 
a provision of the Federal Rules of Evi- 
dence that is strikingly similar to §90.105. 

As indicated previously, Rule 104 of the 
Federal Rules of Evidence is couched in 
language almost identical to Florida’s Rule 
105. The rule provides that preliminary 
questions concerning admissibility shall be 
determined by the court. Rule 104(b), 
again in language similar to the Florida 
Code, provided for conditional admission 
of evidence. Finally paragraph (c) of the 
rule also mandates hearings outside the 
presence of the jury on preliminary matters 
when the interests of justice require. 

At issue in James was whether co- 
conspirator statements were to be dealt 
with under Rule 104(a) governing condi- 
tional relevancy. The federal appeals court 
in deciding this issue felt that 104(b) provi- 
sions governing conditional relevancy con- 
trolled evidence questions which bore no 
“danger or prejudice to the defendant.” 
The court went on to compare co-conspira- 
tor statements to confessions whose ad- 
missibility should be determined by the 
“trained legal mind of the judge” and not 
“the jury which is to determine guilt or 
innocence.” 
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In the author's opinion the court's rea- 
soning is sound. As with confessions it 
strains credibility to believe that an instruc- 
tion to disregard co-conspirator state- 
ments, upon failure by the state to establish 
the predicate, could be followed. Florida 
appellate courts have long recognized this. 
Failure to establish a conspiracy after 
admission of co-conspirator evidence has 
generally led to almost automatic reversal 
It seems an unconscionable waste of avail- 


able resources to proceed through an often- 


times complex and protracted conspiracy 
case only to face a mistrial or reversal 
because of a failure to establish the under- 
lying theory of prosecution. Thus it is in the 
state’s own interest to ensure that there is at 
the threshold sufficient evidence to pro- 
ceed in such a situation. 

Frankly, many state prosecutors view 
with dread the procedure fashioned by the 
federal courts to deal with this issue. The 
so-called James hearing requires a full- 
blown minitrial prior to admission of any 
co-conspirator statements. Cumbersome, 
is probably the most polite term used 
publicly by federal prosecutors to describe 
this procedure. 

In the author’s view, however, Florida 
Rules of Criminal Procedure may provide 
a vehicle both to guarantee fairness to 
defendants and eliminate the cumbersome 
aspects of the James rule. Florida’s more 
liberal discovery rules, unlike the federal 
procedures, routinely require upon de- 
mand disclosure of all “persons who may 
have information relevant to the offense 
charged or to any defense.” (Fla. R. Crim. 
P 3.220(a)(1)(i)). Rule 3.220(d) permits the 
defense to depost “any person who may 
have information relevant to the offense 
charged.” Thus even if a conspiracy is not 
charged competent defense counsel should 
be on notice both as to the existence and 
possible use of such evidence. The way is 
then open, for either the defense by motion 
in limine or the state by appropriate motion 
for the court to determine admissibility in 
accordance with Rule 105(a). At that point, 
the court should be allowed to review 
discovery depositions to determine if the 
co-conspirators’ evidence is admissible. 
Discovery depositions are not, of course, 
evidence. They are, however, given under 
oath and sufficientlyreliable to demonstrate 
the threshold admissibility of any co-con- 
spirator evidence. It should be noted that 
depositions are viewed as sufficiently reliable 
so as to become substantive evidence under 
the conditions noted in F.S. §90.801(2)(a). 

The proposed use of the depositions 
would strike a proper balance between the 


right of the defendant to a fair trial and the 
necessary flexibility in the trial setting. It 
would also prevent needless mistrials and 
reversals yet eliminate the need for the 
admittedly cumbersome James hearings. 

At issue inextricably intertwined with 
the main thrust of this article is the question 
of the standard of proof necessary to 
support admission of co-conspirator state- 
ments. The Supreme Court in Briklod v. 
State, 365 So.2d 1023 (Fla. 1979), declined 
an opportunity to decide this question. 
District courts of appeal have had occasion 
to face the issue in three recent opinions: 
Savareda v. State, Tresvant v. State, and 
Haynes v. State. 

The Fourth District in Savareda v. State 
adopted a preponderance of the evidence 
standard. Judge Glickstein writing for the 
court expressly noted that at the conclusion 
of all the evidence the court must decide if 
“independent evidence has demonstrated a 
conspiracy and the defendant's participa- 
tion [in the conspiracy] by a preponderance 
of the evidence.”3 

In the earlier noted case of Tresvant v. 
State, the Third District also examined the 
“sufficiency of proof” issue. The court in its 
decision reviewed the various tests cur- 
rently in use; these include at least “slight 
evidence, prima facie, preponderance, fair 
preponderance, and substantial.” The 
Third District while embracing no particu- 
lar standard felt that the independent evi- 
dence adduced would satisfy any of the 
tests notes. 

More recently the Second District ad- 


dressed this issue in State v. Haynes, 453 
So.2d 926 (Fla. 2d DCA 1984). The court 
specifically declined to adopt the Fourth 
District's preponderance standard. The 
court did not, however, adopt any specific 
standard but merely held the independent 
evidence of conspiracy “sufficient” to war- 
rant admission of co-conspirator evidence.* 

As of this writing, Florida law on the 
issues discussed in this article are unsettled 
and await definitive resolution by the 
Supreme Court. BJ 


' See Savareda v. State, 421 So.2d at 726, 727 
(Fla. 4th D.C.A. 1984). Additionally, a more 
recent case—State v. Morales, __ So.2d___., 9 
F.L.W. 2408, (Fla. 2d D.C.A. 1984)—adopted 
the Savareda rationale concerning rule 105. 

2James v. United States, 590 F.2d at 579 
(1979). 

3Savareda v. State, 421 So.2d at 727 (Fla. 4th 
D.C.A. 1984). In the Morales case the Second 
District opted for an initial “substantial evi- 
dence” test followed by a final preponderance. 

“As noted previously, the Second District’s 
even later Morales opinion is in direct conflict 
with Haynes. 


John E. Fennelly, Stuart, received 
his A.B. degree cum laude from Loyola 
University and the J.D. degree magna 
cum laude from Illinois Institute of 
Technology| Kent College of Law. He 
is an assistant state attorney in the 
19th Judicial Circuit. 

He writes this column on behalf of 
the Criminal Law Section, Michael L. 
Van Zamft, chairman, and Michael 
Salnick, editor. 
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Sentencing Requiring Payments 
To Charities Should Be Discontinued 

An inquiry to the committee states that 
a number of the judges, both county and 
circuit, have been requiring defendants in 
criminal cases to pay certain sums of 
money directly to a charity named by the 
judge as part of the sentence imposed. The 
writer states that the concern is that such a 
practice may be contrary to the provisions 
of Canon 5B, Code of Judicial Conduct. 

One member of our committee respond- 
ing to the inquiry is of the view that this 
question is outside the actual scope of our 
committee's function. The majority of the 
committee, however, responds to the in- 
quiry, unanimously, that this practice 
should be discontinued. Canon 5B pre- 
scribes the charitable activities that a judge 
may undertake and precludes a judge from 
soliciting funds or permitting the use of the 
prestige of his office for that purpose. One 
member also notes the involvement of the 
general prohibition of Canon 2B and 
writes: 

I perceive a potential violation of Canon 2B, 
Code of Judicial Conduct. The power to control 
the pocketbook of another person so as to cause 
him to take that which is his own and give it to 
another is an awesome power, it is tantamount 
to the authority to tax. If a judge exercises this 
power in such a way as to convey the impression 
that he is advancing the private interest of a par- 
ticular charity, he may be improperly lending 
the prestige of his office to that charity. This may 
reflect adversely upon the impartiality and- in- 
tegrity of the judge. 

Both Canon 2B and Canon 5B condemn 
the use by a judge of the prestige of his 
office for the advancement of private inter- 
ests, although Canon 5B is more specifical- 
ly directed toward charitable private 
interests. In this case, it is not the prestige 
alone which is being used but the power of 
the judicial office in imposing a charitable 
contribution requirement as part of a sen: 
tence, and the infringement of the canons is 
clear. 


Disqualify Oneself Until Impartiality 
Cannot Reasonably Be Questioned 

This inquiry is related to a previous in- 
quiry concerning disqualification of an 
incumbent judge prior to the election in 
cases involving his political opponent (see 
Opinion No. 84-12). The present inquiry 
concerns disqualification after the election 
and asks whether the judge should disquali- 
fy himself in cases involving the attorney 
who opposed. him for reelection. The ma- 
jority of the committee responds in the af- 
firmative. 

The majority of the committee, seven of 
the ten members responding, recommends 
that the judge disqualify himself for a 
period of time, perhaps two years, until he 
believes that, considering all the circum- 
stances of which he is more aware than we 
on the committee, his impartiality cannot 
reasonably be questioned. This recommen- 
dation is based on Canon 3C(1) of the 
Code, which provides that a judge should 
disqualify himself in all proceedings “in 
which his impartiality might reasonably be 
questioned.” Thus, even though no actual 
personal animosity exists between former 
political opponents, the public, attorneys, 
and litigants may be concerned that a judge 
will either rule too harshly, or “bend over 
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backwards” to rule favorably, in a case 
involving his former opponent. 

Three other members of the committee 
would not recommend disqualification of a 
judge who has won a contested election in 
cases involving the judge’s prior political 
opponent but would leave the matter en- 
tirely to the conscience of the judge. This 
minority view is that each case calls for 
individual consideration and that, depend- 
ing on the circumstances, disqualification 
may not be required. 


Limitations on Judge as 
Chairman of a Bar Section 

An inquiry to the committee states that a 
judge has been asked to serve as chairman- 
elect of a section of The Florida Bar, a sec- 
tion that has been actively filing amicus 
briefs in Florida appellate courts. He fur- 
ther states that the amicus briefs are sub- 
mitted only with the approval of the Board 
of Governors. He wants to know if there 
are any restrictions under the canons ona 
judge serving as chairman of the section 
with respect to the section's amicus 
activities. 

The members of the committee respond- 
ing to this inquiry are unanimous in their 
response that he can serve as chairman but 
with the caveat that he avoid direct involve- 
ment in any activities of the section which 
could reflect adversely on his impartiality 
as a judge. 

In prior opinions, this committee has 
determined that it is proper for a judge to 
belong to the American Academy of Matri- 
monial Lawyers (Opinion No. 80/8); that 
the canons do not prohibit a judge from 
petitioning the Florida Supreme Court to 
review The Florida Bar dues structure as 
pertains to county judges (Opinion No. 
80/16); and that it would be permissible for 
a judge to file an amicus brief requested by 
the Supreme Court concerning the Consti- 
tutional Revision Commission on the 


grounds that, from the nature of the pro- 
ceeding and the purposes for which the 
brief was contemplated, the filing would 
not fall within the language of Canon SF, 
which prohibits a judge from practicing 
law (Opinion No. 76/26). On the other 
hand, a judge of a lower court may not 
furnish authorities to an appellate court or 
apprise the appellate judge of recent deci- 
sions pertaining to a case of that judge 
pending before the appellate court because 
such activity would render the judge's im- 
partiality and neutrality questionable 
(Opinion No, 82/9). 

The instant inquiry does not state what 
activities he would be expected to perform 
as chairman of the section other than 
writing or arguing amicus briefs. If politi- 
cal activities, such as lobbying for legisla- 
tion, is a customary function of the chair- 
man, it would be improper for a judge to 
be involved in such activity. 

In sum, the committee responds that a 
judge may serve as chairman and could 
conceivably participate in some types of 
amicus activities under the prior opinions 
mentioned above, but should avoid in- 
volvement in any activity which might re- 
flect on impartiality or neutrality as a 
judge. 


A Judge Should Not Hear Case 
Involving Relatives’ Law Firm 

A judge inquires if he should recuse him- 
self routinely in cases involving the law 
firm with which his two nephews are associ- 
ated as partner and associate. He explained 
that, when assigned in the past, he has sat 
on cases involving the firm, unless the 
nephew actually participated in the case, 
relying on prior opinions of the committee, 
specifically 78/20 and 79/7. 

The majority of the committee, seven of 
nine members voting, responds that the 
judge should not sit on a case involving the 
law firm with which the nephews are associ- 
ated. This response is based on the commit- 
tee’s most recent opinion, Opinion No. 
82/17. Opinion No. 78/20 was disap- 
proved and receded from in Opinions No. 
81/1 and 82/17, and the last cited opinion 
states: “There is no substantive difference 
between a partner of the firm, an associate 
of the firm, or one who is employed by the 
firm.” Opinion 79/7, to the extent it is 
based on 78; 20, is disapproved. The judge 
should apply the same rule whether 
counsel of record is the judge’s relative or is 
some other member of the relative’s law 
firm. 

A minority of the committee, two mem- 
bers, votes that the judge may sit on cases 


involving the firm but should inform 
counsel of the relationship and offer to 
recuse himself. 

Section 38.02, Florida Statutes, pro- 
vides tor disqualification when the person 
involved is related to the judge by consan- 
guinity or affinity within the third degree, 
a designation which includes “nephews.” 
(Florida Judges’ Manual at page 3.57). The 
majority notes that the commentary fol- 
lowing Canon 3C(1) does not require auto- 
matic disqualification, leaving it to the 
judge to determine whether “his impar- 
tiality might reasonably be questioned” or 


whether the lawyer/relative is known by 
the judge to have an interest in the law firm 
that could be “substantially affected by the 
outcome of the proceeding.” Nonetheless, 
the majority does recommend that, under 
the facts outlined in the inquiry, disquali- 
fication should be the standard procedure 
unless the parties, when notified of the 
relationship, enter a remittal of disqualifi- 
cation as approved in Canon 3D. 


ANNE C. BooTtH, Chairman 
_. Committee on Standards of 
Conduct Governing Judges 
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Books 


Florida Lawyer’s Guide, by Florida Bar 
members William H. Namack III, and W. 
McKinley Smith, Jr., has been published 
in two volumes by Callaghan and Co. 

The guide provides summaries and 
explanations of Florida laws and statutes 
as well as applicable federal law for quick 
reference. The volumes provide checklists 
and are designed to give the Florida 
lawyer a handbook of civil and criminal 
practice. 

For copy information contact the pub- 
lishers at 3201 Old Glenview Rd., Wil- 
mette, Ill. 60091. 


A Software Law Primer, by Frederic 
W. Neitzke, has been published by Van 
Nostrand Reinhold (176 pgs., $24.95). 

Software authors, publishers and pro- 
grammers are given advice on how to 
protect their work. The book discusses 
patent, copyright, and trade secret laws 
as they relate to software. The author 
offers legal tips for software entrepreneurs 
and an analysis of a landmark copyright 
case dealing with the right to tape tele- 
vision programs at home. 

A copy may be purchased from the 
publisher at 135 W. 50th St., New York, 
N.Y. 10020. 


Legal Rights of Children, edited by 
Robert Horowitz and Howard Davidson, 
has been published by Shepard’s/ McGraw 
Hill ($70). 

The book includes contributions from 
many child advocates who address ques- 
tions such as can a community limit a 
child’s access to a video arcade as well as 
traditional children’s issues such as de- 
linquency and child abuse. The editors 
take a look at the Child Protection Act 
of 1984. The book may be purchased 
from the publishers at P.O. Box 1235, 
Colorado Springs, Co. 80901. 


West’s Florida Digest, Second Edi- 
tion, has been published by West Pub- 
lishing Co. 

This second edition provides Florida 
case law since 1935. It is the first in a 
projected 38-volume set and will include 
cases decided by the Florida Supreme 
Court, district courts of appeal and other 
state courts, and U.S. Court of Appeals 
and U.S. Supreme Court decisions on 
Florida cases. 


For publication information write the 
publisher at 50 W. Kellogg Bivd., P.O. 
Box 43526, St. Paul, MN 55164. 


Women Lawyers: Perspectives on Suc- 
cess, edited by Emily Couric, has been 
published by Harcourt Brace Jovanovich 
(259 pgs. $35). 

Fifteen women lawyers, including 
State Attorney Janet Reno, Miami, out- 
line their professional experiences. The 
women describe their careers and how 
they have faced the challenges of their 
jobs. 

A copy may be purchased by con- 
tacting the publisher at 757 Third Ave., 
New York, N.Y. 10017. 


Caribbean Basin Trade and Invest- 
ment Guide, by Kevin P. Power, has been 
published by Washington International 
Press (373 pgs. $50). 

Powers, an international business con- 
sultant, provides information on a wide 
range of subjects including historical, 
economic and political profiles of 25 coun- 
tries. He discusses investment incentives, 
export incentives, tax structures, sources 
of financing and insurance and many re- 
lated subjects. 

A copy of the book may be purchased 
by sending $54 to the publisher at P.O. 
Box 33524, Washington, D.C. 20033. 


When Words Lose Their Meaning, Con- 
stitutions and Reconstructions of Langu- 
age, Character, and Community, by 
James Boyd White, has been published 
by The University of Chicago Press (377 
pgs.). 
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White, a professor of law, English and 
classical studies at the University of 
Michigan, looks at the relationship be- 
tween mind, language and culture. He 
offers selections from Homer, Swift, 
Austen and others to show the relation- 
ship between an individual, the laws of a 
culture, and language. 

For copies and price information, 
write The University of Chicago Press, 
5801 South Ellis Ave., Chicago, Ill. 60637. 


The Law of Letters of Credit, by John 
Dolan, has been published by Warren, 
Gorham and Lamont, Inc. (608 pgs. $77). 

The work gives an analysis of credit 
cases and guidance on applicable laws. 
Written by an attorney specializing in 
commercial transactions, the book demon- 
strates the commercial uses of standby 
credits, and gives an analysis of key cases. 

For a copy write the publishers at 210 
South St., Boston, Mass. 02111. 


Ownership, by Theodore Hughes and 
David Klein, has been published by 
Charles Scribner’s Sons (182 pgs. $14.95). 

The authors take a look at various 
forms of ownership, from partnerships to 
corporations. Taxes, asset preservation 
and protection of survivors are examined 
in light of various ownership forms. 
Hughes, Michigan assistant attorney 
general, has taught real estate law, estate 
planning, wills and trusts. Klein is pro- 
fessor emeritus of social science and 
human development at Michigan State 
University. 

To order a copy of the book contact 
the publishers at 597 Fifth Ave., New 
York, N.Y. 10017. 


A Family Guide to Estate Planning, 
Funeral Arrangements and Settling an 
Estate After Death, by Theodore E. 
Hughes and David Klein, has been pub- 
lished by Charles Scribner’s Sons (258 
pgs. $15.95). 

Drawing up a will and funeral arrange- 
ments are explained and step-by-step 
instructions on what to do after a family 
member’s death are given. The book 
delves into managing and closing an 
estate, probate procedures and other 
related matters. 

A copy of the book may be ordered 
from the publishers at 597 Fifth Ave., 
New York, N.Y. 10017. 
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Alcoholism in the Professions by Le 
Clair Bissell, M.D. and Paul W. Haberman 
is a powerful new book published by 
Oxford University Press in 1984. 

Despite the fact that there are over 
150,000 professionals - physicians, lawyers, 
dentists, nurses, and social workers—who 
are or will be in trouble with alcohol, only 
10 percent find their way into Alcoholic 
Anonymous or into treatment. While the 
American Medical Association (AMA), 
American Nurses Association (ANA), and 
the National Association of Social Workers 
(NASW) all have issued policy statements, 
the American Dental Association (ADA) 
and the American Bar Association (ABA) 
thus far have not. 

Such professionals are faced with the 
need both to protect the public and to help 
enable their colleagues to recognize and 
address their own problems. These are 
some of the startling conclusions and recom- 
mendations put forward by the authors in 
Alcoholism in the Professions. 

The research that led to the publishing of 
the book was necessary, say the authors, 
because specific information about alco- 
holism in the professions is still relatively 
scarce. As they put it: 

Members of a profession not only share a 
specialized body of knowledge but also sub- 
scribe to a code of ethics that tacitly recognizes 
special privilege and with it the capacity to harm 


patients or clients if it is abused. 


The vast majority of what has been written to 
date concerning the highly educated or profes- 
sional person has been about the physician. 
There are many newspaper accounts of the drug 
and alcoholic problems of individual celebrities, 
but most of these are politicians, sport figures, 
entertainers, or authors, some of whom are 
incidentally professions as well. If, therefore, we 
seem to slight other professions in favor of 
medicine, it is primarily because of the relative 
lack of available information. 

The comment that professionals may be 
unusually slow to seek help for alcoholism 
and that clearly professional intervention 
still takes place quite late in a drinking 
career is particularly timely in light of the 
recent proposal made by The Florida Bar’s 
Special Committee on Alcoholism and 
Drug Abuse that a paid intervention coor- 
dinator be employed and that an impaired 
attorney rule be adopted. 

Dr. Bissell, for many years medical 
director of the National Council on Alco- 
holism and immediate past president of the 
American Medical Society on Alcoholism, 
is particularly qualified to alert us to the 
signs of developing alcoholism in the pro- 
fessional. 

It is very difficult to pinpoint the exact onset 
of a disease that typically is slowly progressive, 


episodic, shows marked diversity in the related 
signs or symptoms, and in addition, carries a 
high degree of social stigma. Nevertheless, 
several drinking benchmarks in our study are 
useful in identifying the onset of active alco- 
holism: when a person begins to get drunk with 
some regularity, when drinking first begins to 
interfere with his or her life, when someone else 
first expresses concern about the subject’s 
drinking, and when personal concern begins. 
The typical course we observed almost without 
exception was getting drunk with some regu- 
larity, with drinking first beginning to interfere 
with the Respondent’s life about 3 years later. 
Someone else first expressed concern 2 years 
after that, and within the next year the 
Respondent first became concerned about his or 
her own drinking. 

The criterion we prefer for the onset of 
alcoholism is when drinking first begins to 
interfere with the person’s life.... 


The authors’ concern that professional 
groups be trained in alcohol awareness is 
summarized by the statement “an entire 
drinking career thus ran its course for more 
than two-thirds of the total sampling with- 
out a single direct comment about drinking 
from any colleague or superior that could 
be remembered!” Thus, if professional 
groups could be properly trained to recog- 
nize the symptoms, the threat to a drinking 
individual’s career could be “cut off at the 
path.” 

The study was made up of personal 
interviews with 407 professionals over a 


five-year period. It is the first published 
data on alcoholic attorneys and the only 
follow-up study on alcoholic physicians, 
nurses, dentists and social workers. It con- 
tains much hard data on drinking history, 
the use of mood altering drugs, suicide 
attempts, alcohol related hospitalizations 
and familial alcoholism. The psychological 
defense of denial which keeps so many 
professionals from entering into treatment 
is discussed. The authors also provide an 
international directory of support, advo- 
cacy, and disciplinary groups for alcoholic 
professionals, with complete information 
on whom to contact and requirements for 
membership. 


The authors discuss the inestimable 
harm caused by the drinking professional 
who does not always get “falling down 
drunk.” They point out the implications of 
a physician or a judge who imbibes heavily 
at lunch and then has to lecture to students 
or assume the bench. In addition, there is 
the puzzling consistency that most alco- 
holic professionals are high achievers and 
that this paradox was noted by none other 
than Abraham Lincoln who said “The 
demon of intemperance ever seems to have 
delighted in sucking the blood of genius... . 
more promising in youth than all his fel- 
lows ....; he seems ever to have gone forth 
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like the Egyptian angel of death, commis- 
sioned to slay, if not the first, the fairest of 
every family.” 

While many of those interviewed claimed 
never actually having been arrested they 
did admit there were times when they 
should have been. Atttorneys, for instance, 
frequently conceded to commingling of 
clients’ funds or “borrowing” from trusts. 
Nevertheless, these misbehaving profes- 
sionals never received any rebuke from 
their peers or partners. This the authors 
attribute to the basic ignorance of profes- 
sionals, medical and legal alike, to the basic 
symptomatology of the disease of addiction. 


An interesting inconsistency among 
members of the press, the authors say, is 
the fact that they frequently use the phrase 
“reformed” alcoholics while never referring 
to “reformed” diabetics or “reformed” 
hypertensives, individuals whose illnesses 
do not carry the same moral overtones. 
While treatment programs based upon 
the Twelve Steps of Alcoholics Anony- 
mous have proven to be the most success- 
ful, none of the attorneys contacted had 
ever heard of AA as part of their pro- 
fessional graining. This the authors say 
demonstrates the great need to include 
substance abuse awareness courses in law 
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schools. 

Professional attitudes are changing, how- 
ever. More and more professional col- 
leagues are making it clear that drunken 
behavior will no longer be tolerated, and 
when one undergoes treatment full rehabil- 
itation is not only possible but expected. 
The old adage that “one has to hit bottom” 
before treatment can be effective is 
debunked. The important thing is to get the 
afflicted individual into treatment and 
formalized intervention strategies can be of 
great assistance toward this end. 

Alcoholism rarely occurs overnight. The 
early symptoms are subtle and incon- 
spicuous. Thus the family and close friends 
of the alcoholic are in the best position to 
take notice if they have had training in the 
symptomatology of the disease. 

Alcoholism is our most significant 
health and social problem in the United 
States today. It behooves members of the 
Bar to acquaint themselves with this 
baffling disease. They would thus be able to 
better serve the public, their clients and 
themselves. This book will provide infor- 
mation to increase understanding of the 


problem. 
— Reviewed by 


Judge Michael E. Hanrahan 
Chairman, Bar Special Committee on 
Alcohol and Drug Abuse 


How To Market Legal Services 

This book by Robert W. Denney 
contains 288 pages and was published by 
Van Nostrand Reinhold in October 1984. 

Individual practitioners, specialty firms, 
large general practice firms, or large 
national and multi-national firms may turn 
to it for guidance on how to profitably yet 
tastefully market legal services. This step- 
by-step manual includes everything that 
has been done in this field to date, with 
evaluations of successful programs and 
programs that do not work, and why. It 
covers the subject from a management 
point of view—the development and 
implementation of an organized marketing 
plan—and from the individual attorney’s 
point of view—the development of 
personal marketing skills. 

Author Denney takes users through the 
entire process of marketing, beginning with 
strategic analysis and ending with 
management of the program and 
compensation for marketing activities. He 
shows users how to determine how their 
firm is really doing, how its clients perceive 
it, and what its opportunities are. 

The book is available for $29.95 from 
Van Nostrand Reinhold, 135 West 50th 
St., N.Y., N.Y. 10020. 


Oral Advocacy offers lawyers practical tips 
on how to impress—or not impress— 
judges. 

Drawn from notes compiled after 20 
years on the federal appellate bench, Judge 
Coffin’s book recounts all types of lawyers 
he’s seen and heard during his career. Some 
examples: 

© The dancer: “An advocate who believes 
that he can infuse strength into an otherwise 
flaccid case by substituting body dynamics 
for the spoken work.” 

© The cheshire cat: “The lawyer who so 
completely shares with the judges their vast 
knowledge of the law that he feels no 
compulsion to explain either the facts of 
the law, preferring to smile instead.” 

e The free-floating mine: “An advocate 
who has enough presence, position or 
connections to attract clients, but who 
lacks the most essential qualifications of 
one who would charge a fee for his services.” 

Illustrated with cartoons by Judge 
Coffin’s son, the slim volume also discusses 
managing time during oral argument, 
dealing with questions from the court, and 
other topics related to oral advocacy. 

A Lexicon of Oral Advocacy is available 
for $12.95 from the National Institute for 
Trial Advocacy, 1507 Energy Park Drive, 
St. Paul, Minnesota 55108, telephone (800) 
752-4249. 


—Reviewed by Judson H. Orrick 


Although warranty law affects all sales 
of consumer and commercial goods in the 
U.S., no comprehensive treatise has ever 
covered it as a unified subject. To fill that 
gap, Warren, Gorham & Lamont has just 
published The Law of Product Warranties 

a complete, one-volume reference for 
attorneys who need to prevent or solve 
warranty problems. 

Written by Barkley Clark and Christo- 
pher Smith, the volume analyzes and inter- 
relates all the sources of commercial and 
consumer warranty law: the Uniform Com- 
mercial Code, state amendments to the 
Code, state “lemon laws,” the Magnuson- 
Moss Warranty Act, the FTC Holder rule, 
state deceptive trade practice statutes, and 
case law. 

The 1,056 page book is available for $77 
from Warren, Gorham & Lamont, Inc., 
210 South Street, Boston, Mass. 0211 i, 
telephone (800) 225-2363. 


The first 24 issues of The Lawyer's PC, a 
newsletter for lawyers who use the IBM PC 
and compatible microcomputers, have 


Judge Frank M. Coffin’s A Lexicon of 


been published in bound form by R.P.W. 
Publishing Corp. 

Volume | contains every issue from the 
twice-monthly _newsletter’s inception, 
Sept. 1, 1983, through the Aug. 15, 1984, 
number. 

Applications articles on using word pro- 
cessing and database management pro- 
grams in law practice are featured in the 
Volume I issues, as well as articles on such 
topics as calendar control, tax planning, 


check accounting and communications. 
The publisher's unprecedented timekeep- 
ing/ billing software survey, comprising the 
expanded June | newsletter, is included in 
the bound volume. 

The bound volume costs $34.95 plus $3 
shipping and handling. 

Order by sending check or credit card 
number to R.P.W. Publishing Corp., P.O. 
Box 1108-PR, Lexington, SC 29072; or call 
toll-free, (800) 334-5971. BD 


BEEN AROUND 


E rience — 60 years worth. And much of that time working 


directly with lawyers. 2 

On simplifying accounting procedures. Streamlining case files. Preparing complex 
legal forms. We know your specific problems. And ways to solve them. 

That's why we carry Vector Graphic hardware and Lawtomation software. Both 
are invaluable at organizing law firms and saving you thousands of dollars in the process. 

With backgrounds like ours, we think that choosing the best word and data 
processing company for your needs is an open and shut case. We're uniquely prepared 
to talk to you on your level. About your practice. Your caseload inventory. Your 
balance sheet. 

Come to one of our two convenient locations today. Or call collect. We'll be 
happy to plead our case. Personally. Professionally. Persuasively. 

Automated Office Systems — “Where Experience Counts.” 


AUTHORIZED 


COMPUTER 
DEALER 


AUTOMATED OFACE SYSTEMS 


4800 West Lemon Street Tampa, Florida 33609 
(813) 877-8204 (Tampa) (813) 895-3684 (St. Petersburg) 
1950 Lee Road Suite 115 Winter Park, Florida 32789 
(305) 629-0349 


Suite 204 Sarasota, Florida 33581 
(813) 921-4060 


4000 S. Tamiami Trail 
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LAWYERS SERVICES PAGES 


ECONOMIST 


WRONGFUL DEATH - PERSONAL INJURY AND DISABILITY 
OTHER SITUATIONS INVOLVING FUTURE MONETARY VALUE OR LOSS 
RESEARCH AND TESTIMONY FOR FLORIDA ATTORNEYS SINCE 1971 


J. FREMON JONES, PH.D. 
400 W. Morse Bivd., Suite 120, Winter Park, FL 32789 (305) 896-4020 


BAR EXAM APPLICANTS 


The Florida Nord Bar Review Course offers a complete study program, which enables you to 
prepare for the Florida Bar Exam where and when you want — ideal for both Florida and 
out-of-state residents. 

The program includes complete printed materials and practice Bar Exam grading and analysis. 
Comprehensive lectures are also available if desired — on cassettes for individual use and live 
during the 4 days immediately preceding the Exam, near the site of each Exam. 

CALL TOLL FREE 1-800-521-1916 FOR 
COMPLETE INFORMATION AND A FREE SAMPLE! 


_ Or write to us at our National Bar Review 
headquartersasfollows: 
DA NORD BAR REVIEW COUR 
_ 5600 W. Maple Rd., Suite A-120 
est Bloomfield, Michigan 48033 _ 


-XPERIENCED AND SUCC 


ESSFUL BAR REVI 


Foreign Sales 


Management 
Offshore 


* Nocopying or keying 


Managing companies offs 
* In use in thousands of since 1936. 
law offices 
e ‘al bank of Canada Group an 
Top quality supplies National Westminster Bank PLC 
. Prompt service and + FSC Office * Advertising/Sales 
delivery * Directors/Officers | Promotion 
eetings Invoici 
* Nosalesman will call Registered Office « shipping 
(Provided charter isin On-line banking to 
¢ Send for free samples: jeetetonttrOc New York 
RoyWest Trust 
ROSEMONT FORMS (U.S. Virgin Islands) Limited 
Dept. FL, Box 224 Initial Contact: en 
Bryn Mawr, Pa. 19010 Thomas. U.S Virgin Islands 
(215) 527-4748 (809) 776-8072 


AMORTIZATION DAYTONA DATA 
SCHEDULES P.O. Box 2119 
$3.00 Prepaid—10 for $25.00 Daytona Beach, FL 32015 
AMOUNT OF | RATE TERM |PAYMENT | MONTH OF| PAYMENTS| ADD'L 
LOAN istPYMT |PERYEAR | SETS 


$ % $ $2.00 ea. 
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FSG IBM 


SYSTEMS 
FEATURES 
UPGRADES 


$/34 
S/36 
$/38 


MEMBER CDLA 


FIELD SUPPORT GROUP 


P.O. BOX 195 * MOUNT DORA, FL 32757 


904-589-4685 


COMPLETE TECHNICAL 
MEDICAL & DENTAL EXPERT 
SERVICES 
Engineering (all areas); Negligence; Acci- 
dent reconstruction; Products liability; 
Athletics & sports safety; Criminalistics; 
MEDICAL, DENTAL & PODIATRY MAL- 
PRACTICE. Brochure. Medical and dental 
doctors in addition to technical experts on 
Staff are available to consult and testify in all 
courts. Complete laboratory services. 

INTER-CITY TESTING & 
CONSULTING CORPORATION 


8225 N.W. 13th Street 
Plantation, FL 33322 
(305) 537-1442 
Executive Offices 
159 Great Neck Road 
Great Neck, N.Y. 11021 
(516) 829-8762 


= 
ve 
GOLF by the GULF 
Home of the Fla. Women’s Open 
CHAMPIONSHIP 27 HOLE COURSE 
ON THE BANKS OF THE BEAUTIFUL 
CRYSTAL RIVER. FAMOUS FOR 
GREAT GOLF AND HOSPITALITY. 


P.O. BOX 1116 

ERE CRYSTAL RIVER, FL 32629 
kkkk (904) 795-4211 

Mobi Trove: Guide J 


(70 MILES NORTH OF TAMPA) 


2 
: 
| 
FLORIDA'SMOSTE EW COURSE 
If you hate Corporations sean | 
No little clin RoyWest Trust 
also — 
: TENNIS 
FISHING 
BOATING 4 
| | 


MEDICAL ADVISORS 
if you handie medical maipractice 


hospital negligence or personal 
injury cases, you probably need 
Medical Advisors, inc. 


PATENTS, TRADEMARKS 
(8, PRODUCT LIABILITY 


We provide the services you most 
frequently require for your Patent, 
Trademark & Product Liability Clients. 


|Write or phone for our Free Form File 
#11, with our Schedule of Fees & 
Services, including our “Public Notice” 
searches of the records of the U.S. 
testimony. [Patent & Trademark Office. 

Medical Advisors, inc., when 


Sox 21149, N APATCO 
Philadelphia, PA 19114 INC. 


(215) 244-0198 | || 200 Park Avenue Suite 303 East 


Wearea physician-run organiza- 
tion that provides inhouse medical 
staff review of potential claims. 
And, if necessary, backs up this 
review with medical experts and 


New York, NY 10017 (212) 661- 8600 
A Service for Lawyers 


A Diary is a must!! 


MAKE YOURS THE FLORIDA LAWYERS DIARY & MANUAL 


e@ Reasonably priced at $23.00 

e Your name embossed in gold on 
the front cover at no extra charge 

e Published annually by 


FLORIDA LAWYERS DIARY & MANUAL 


P.O. Box 1227, Newark, N.J. 07101 


The perfect reading assignment for every divorce client 


YOUR FLORIDA DIVORCE: 
WORKING WITH THE LAW 
AND YOUR LAWYER 


by Tann H. Hunt, Attorney at Law 


In plain English, this new quality paperback 

gives a basic explanation of divorce law. 
(112 pages) 

Send $7.95 plus $.40 sales tax per copy to EQUITY PRESS, 

P.O. Box 3010, Dept. J, Tallahassee, FL 32315-3010. 


QUANTITY DISCOUNTS AVAILABLE 
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VIDEO is alive and well and living 
in courtrooms all across the 
country. It’s helping lawyers win 
cases when used for depositions, 
affidavits, scene of the accident, 
evidence presentation, and for 
“Day in the Life” tapes for injured 
plaintiffs. 

Advanced Video Systems and 
the AVS-Video Network provide 
high quality professional video- 
taping services to lawyers at 
reasonable rates. We have offices 
in key cities such as Atlanta, 
Boston, Houston, Orlando, Phila- 
deiphia, Portland, Tampa and 
West Palm Beach. 

Our brochure and rate card will be 
forwarded to you upon request, 
and we welcome the opportunity 
to show you our 9-minute de- 
monstration tape. Please call our 
nearest office for more informa- 
tion. 


Orlando == 
(305) 275-3343 | 
Tampa 
(813) 968-1024 
W. Palm Beach VIDEO NETWORK 
(305) 747-3971 | Sauces 


National Offices (207) 772-4996 


| YOU NEED SOMEONE’S 
| ADDRESS TRACED YOU CAN’T BEAT 
| OUR GUARANTEE 


NO TRACE 
NO CHARGE 


Our nominal fee of $165.00 (payable only 
upon locate) is your total cost to have some- 
one traced whose last address is up to three 
years old. Traces from older addresses, 
including MISSING HEIRS, are also con- 
ducted on a “No Trace - No Charge” basis. 


RUSH TRACES (one or two day turn- 
around) are also available when immediate 
results are required. WE SUCCEED 
WHERE OTHERS HAVE FAILED. 


To have someone traced anywhere world- 
wide or to obtain further information on our 
International Tracing Service call today 


TOLL FREE 
1-800-663-2255 


Remember It’s Guaranteed 
“NO TRACE - 
NO CHARGE” 


INFERNNIONAL 
SERVICES 


WANTS TO DO BUSINESS WITH YOU. 

L 
| 
YOUR 


CORPORATE COUNSEL 
Commercial 
Real Estate 
Development 
Company 


Exciting opportunity for attorney with 
“business head”. Ft. Lauderdale Shop- 
ping Center Development Company 
seeks Corporate Counsel with 2 to 5 
years experience in Commercial Real 
Estate, including extensive work with 
leases. Will be responsible to meet all 
“in-house” needs, including Corporate 
documentation and filings, lease nego- 
tiations and preparation, preparation 
for and coordination of acquisition, 
sale and financing of commercial 
properties. Also direct and coordinate 
the services provided by outside legal 
counsel. 

This position requires and provides an 
Opportunity for an individual who seeks 
a blend of legal and business invoive- 
ment. Applicant must have a high 
energy level, work well under pressure 
and be prepared to handle a heavy 
work load. 

Please forward complete resume and 
references to Don F. Stewart, Property 
Systems, Inc., P.O. Box 24448, Ft. 
Lauderdale, FL 33307. Absolutely no 
phone calls accepted. 


¢ IBM Mag Card and 
Memory Typewriters 


Office System/6 
Information Processors 


¢ All equipment guaranteed 
for IBM Service 
Agreements 


Call toll-free 
1-800-521-3085 


in Michigan, 1-800-482-3651 
or write 


Word Processing Exchange, Inc. 
WEE P.O. Box Ann Arbor, MI #8107 


POLICE PROCEDURES 
The nation's most experienced police 
Procedures and standards specialist. Univ. 
criminologist and police malpractice 
authority who has worked with both plaintiff 
and defense in over 400 civil actions in 48 
states — featured on “60 Minutes,” in 
Newsweek, U.S. News and World Report, 
etc. Extensive experience in police litigation 
involving excessive force, intentional and 
negligent use of firearms, improper use of 
police vehicles, and standards of police 
conduct. Full credentials and references 
available on request. Certified National 
Academy of Police Specialists (N.A.P.S.) 


TRADEMARK 
& COPYRIGHT SEARCHES 


TRADEMARK—Supply word and/or design pius 


Files—Wordmark—$50. 2 or more—$45 each. 


COMMON LAW-—$25 additional EXPANDED 
DESIGNS—$60 


COMMON LAW—$70 additional. 


on request. 


APPROVED—Our services meet standards set for 
Committee. 


us by a D.C. Court of Appeais 
Over 30 years successful experience — Not connected 


with the Federal Government. 
GOVERNMENT LIAISON SERVICES, INC. 


Suite 209, 3030 N. Fairfax Dr. P.O. Box 10848 
Arlington, VA 22201 Arlington, VA'22210 
Phone: (703) 524-8200 


MISSING 
HEIRS? 


* * 


WE FIND 
HEIRS 
WORLDWIDE 
AT OUR OWN 
EXPENSE 


TRY US FIRST ON ANY CASE! 


Phone collect (305) 368-0055 or write 


FIDUCIARY RESEARCH, INC. 
P.O. BOX 1874-J 
Boca Raton, FL 33429-1874 


Serving Florida lawyers since 1966 
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MERICA, 
‘RE COMING 


/ 


Only Corpex teams up with DHL’ 
to give you overnight delivery of corporate kits. 


Notice we said overnight delivery, not 
overnight shipment. No matter where you 
practice in the continental United States, 
youre just 24 hours away from receiving a 
high quality corporate outfit from Corpex. 


As part of our constant commitment to place your order by 2 p.m. EST, youll have 
provide you with the fastest service pos- your customized corporate outfit on your 


sible, we've joined forces with DHL World aye snoracemnreeme| desk the very next day* At no additional 
Wide Courier Express. cost. 


Each Corpex Corporate Kit comesina Bcsumenes semeees\ © Special Forms section with complete review of 


matching slipcase complete with: et latest IRC requirements for Sub-Chapter S 


® Corporate Seal election. Medical and Dental Reimbursement 
@ 20 Custom-Printed Stock Certificates Plans, Section 1244 forms, plus annual meet- 


numbered and imprinted with corporate ing forms. Available in black, tan. brown 
name. and green. 

@ Stock Transfer Ledger Standard outfit-$47.50; with printed 

@ 50 blank sheets for minutes or time-saving minutes and by-laws, $49.75 (Includes delivery 
printed minutes and by-laws. in Continental U.S.. Alaska, Hawaii.) 


Corpex Banknote Company, { 480 Canal St.. NY. NY 10013 


FOR NEXT DAY DELIVERY, ORDER BY PHONE BEFORE 2 PM. EASTERN STANDARD TIME. 
CALL US TODAY: 1-800-22 1-8 ] 81 e ASK FOR OUR NEW CATALOG. 


We dont have to tell you about DHL's 
reputation for speed and efficient service. 
Their network of planes and trucks will get 
your kit to you on time, every time. So if 
you call our toll free 800 number and 


*Some remote locations might require an additional day. 


* 


Fine tools. In the hands of a 
master they can shape a quality 
instrument, bring life to a slab of 


You find masters inevery _ 
profession. They're the ones at 
the top or on their way. They've 


on the shelves of his library. 


That’s where you'll find Corpus 
Juris Secundum. The last wordin 
legal encyclopedias. The first place 
0 look. 


Corpus Juris Secundum contains 
all the law, all the exceptions. All 
the time. 


Corpus Juris Secundum ...for the 
masters. 


You can’t master your craft until 
you master the tools. 


pai 


64526, Saint Paul, Minnesota 55164-0526 


coax a new f 


